FEDERAL RESERVE SYSTEM
FIRST ALABAMA BANCSHARES, INC.

Acquisition of Bank

First Alabama Bancshares, Inc., Bir-
mingham, Ala.,, has applied for the
Board's approval under section 3(a) (3)
of the Bank Holding Company Act (12
US.C. 1842(a)(3)) to acquire not less
than 80 percent of the voting shares of
Dothan Bank & Trust Co., Dothan, Ala.
The factors that are considered in acting
on the application are set forth in section
3(c) of the Act (12 U.S.C. 1842(¢)).

The application may be inspected at
the office of the Board of Governors or
at the Federal Reserve Bank of Atlanta.
Any person wishing to comment on the
application should submit his views in
writing to the Secretary, Board of Gov-
ernors of the Federal Reserve System,
Washington, D.C. 20551, to be received
not later than July 5, 1972.

Board of Governors of the Federal
Reserve System, June 13, 1972.

[sEAL] MICHAEL A. GREENSPAN,
Assistant Secretary.

[FR Doc.72-0162 Filed 6-16-72;8:47 am]

FIRST FINANCIAL CORP.
Acquisition of Bank

First Pinancial Corp., Tampa, Fla.,
has applied for the Board’s approval un-
der section 3(a) (3) of the Bank Holding
Company Act (12 U.S.C. 1842(a) (3)) to
acquire not less than 57.967 percent of
the voting shares of Venice-Nokomis
Bank and Trust Co., Venice, Fla. The
factors that are considered in acting on
the application are set forth in section
3(c) of the Act (12 U.S.C. 1842(¢c)).

The application may be inspected at
the office of the Board of Governors or
at the Federal Reserve Bank of Atlanta.
Any person wishing to comment on the
application should submit his views in
writing to the Secretary, Board of Goy-
ernors of the Federal Reserve System,
Washington, D.C. 20551, to be received
not later than July 3, 1972.

Board of Governors of the Federal
Reserve System, June 12, 1972,
[sEAL] MicHAEL A. GREENSPAN,
Assistant Secretary.
[FR Doc72-9163 Filed 6-16-72;8:47 am]

JACOBUS CO. AND INLAND
FINANCIAL CORP.

Order Approving Acquisition of Bank

m'I'he Jacobus Co. (Jacobus) and its
nfa\jolrlty owned subsidiary Inland Fi-
k:ncxal Corp, (Inland), both of Milwau-
th:' Wis., bank holding companies within
= mzaning of the Bank Holding Com-
appr}',o clt, have applied for the Board’s
s (;'g under section 3(a) (3) of the
&t U.S.C. 1842(a) (3)) to acquire
or.Hpercent or more of the voting shares
o eritage Bank of Milwaukee, Milwau-~

» Wis, (Bank), The acquisition will

NOTICES

be made by Inland and as a result
Jacobus will indirectly acquire voting
shares of Bank,

Notice of the applications, affording
opportunity for interested persons to
submit comments and views, has been
given in accordance with section 3(b)
of the Act. The time for filing comments
and views has expired, and the Board
has considered the applications and all
comments received in light of the factors
set forth in section 3(c) of the Act (12
U.8.C.1842(¢)).

Applicants control two banks with ag-
gregate deposits of approximately $46
million, representing 0.5 percent of the
deposits in commercial banks in Wis-
consin.! Acquisition of Bank (deposits of
$23 million) would increase Applicants’
percentage share of deposits in the State
by only 0.2 percentage points and would
not result in a significant increase in
concentration of banking resources in
Wisconsin.

Both of applicants’ banking subsidi-
aries are located in the Milwaukee area.
However, there is little existing competi-
tion between these subsidiaries and
Bank, and there is little likelihood of
substantial future competition develop-
ing between Bank and applicants’ sub-
sidiaries due to the large number of in-
tervening banks and Wisconsin’s branch-
ing laws. Even after the acquisition of
Bank, applicants would control less than
2 percent of area deposits and would be
the eighth largest banking organization
in the Milwaukee area. Competitive con-
sequences of the transaction are con-
sidered by the Board to be consistent
with approval of the applications.

Considerations relating to the financial
condition, managerial resources and
prospects of applicants, their subsidiary
banks, and Bank are generally satisfac-
tory and consistent with approval of the
applications. Considerations relating to
the convenience and needs of the com-
munity to be served also are consistent
with approval of the applications.

As noted in the Board’s order dated
February 25, 1972 (1972 Federal Reserve
Bulletin 306), approving Applicants’ ac-
quisition of the voting shares of Heritage
Bank-Mayfair, Wauwatosa, Wis., Jaco-
bus has filed a declaration, pursuant
to section 4(c) (12) of the Bank Holding
Company Act, that it will cease to be a
bank holding company by January 1,
1981. In addition, as the Board stated in
the earlier order, Jacobus has committed
itself to divest itself of its interest in
Inland within 90 days of the passage of
enabling legislation permitting distribu-
tion of Inland’s shares to Jacobus share-
holders on a tax free basis.

On the basis of the record and in view
of the aforesaid commitment, the appli-
cations are approved for the reasons
summarized above, The transaction shall
not be consummated (a) before the 30th
calendar day following the effective date
of this order or (b) later than 3 months
after the effective date of this order, un-

1 Banking data are as of June 30, 1971, and
reflect holding company formations and ac-
quisitions approved by the Board through
May 381, 1972.
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less such period is extended for goed
cause by the Board, or by the Federal
Reserve Bank of Chicago pursuant to
delegated authority.

By order of the Board of Governors,®
effective June 12, 1972.

[sEAL] TYNAN SMITH,
Secretary of the Board.

[FR Doc.72-9160 Filed 6-16-72;8:46 am]

NEW JERSEY NATIONAL CORP.

Acquisition of Bank

New Jersey National Corp., Trenton,
N.J., has applied for the Board’s ap-
proval under section 3(a) (3) of the Bank
Holding Company Act (12 U.S.C. 1842
(a) (3)) to acquire 100 percent of the vot-
ing shares (less directors’ qualifying
shares) of New Jersey National Bank
of Princeton, Princeton, N.J., a proposed
new bank. The factors that are con-
sidered in acting on the application are
set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

The application may be inspected at
the office of the Board of Governors or
at the Federal Reserve Bank of Phila-
delphia. Any person wishing to comment
on the application should submit his
views in writing to the Secretary, Board
of Governors of the Federal Reserve Sys-
tem, Washington, D.C. 20551, to be re-
ceived not later than July 6, 1972.

Board of Governors of the Federal Re-
serve System, June 13, 1972.

[SEAL] MIicHAEL A, GREENSPAN,
Assistant Secretary.

[FR Doc.72-9161 Filed 6-16-72;8:46 am|

UNITED BANKS OF COLORADO, INC.
Order Approving Acquisition of Bank

United Banks of Colorado, Inc., Den-
ver, Colo., a bank holding company with-
in the meaning of the Bank Holding
Company Act, has applied for the
Board’s approval under section 3(a) (3)
of the Act (12 U.S.C. 1842(a) (3)) to ac-
quire 80 percent or more of the voting
shares of The Montrose National Bank,
Montrose, Colo. (Bank).

Notice of the application, affording
opportunity for interested persons to
submit comments and views, has been
given in accordance with section 3(b) of
the Act. The time for filing comments
and views has expired, and none have
been timely received. The Board has
considered the application in the light
of the factors set forth in section 3(c¢)
of the Act (12 U.S.C. 1842(¢c)) and finds
that:

Applicant owns 11 banks controlling
aggregate deposits of about $692 million
and is the second largest banking or-
ganization in Colorado, controlling 15

percent of the deposits in commercial

2 Voting for this action: Chairman Burns
and Governors Robertson, Mitchell, Brimmer,
Sheehan and Bucher. Absent and not voting:
Governor Daane,

17, 1972




12078

banks in the State! Acquisition of Bank
(approximately $7 million in deposits)
by Applicant would increase its percent-
age share of deposits by less than two-
tenths of 1 percentage point, would not
change Applicant’s ranking among
banking organizations in Colorado, and
would not result in a significant increase
in the concentration of banking re-
soureces in the State.

There is no meaningful existing com-
petition between Bank and any of appli-
cant’s banking subsidaries. The Rocky
Mountains separate Montrose from 10
of applicant’s 11 subsidiaries, and serve
as an effective barrier to the develop-
ment of any substantial future competi-
tion between Bank and these
subsidiaries. Applicant’s only subsidiary
located on the same side of the Rocky
Mountains as Montrose is over 60 miles
away and, due to the existence of inter-
vening banks and Colorado’s branching
laws, there is little likelihood that sub-
stantial competition will develop be-
tween it and Bank, The Board concludes
that competitive considerations are con-
sistent with approval of the application.

Applicant proposes to raise equity
capital in the near future, and con-
siderations relating to the financial
conditions, managerial resources, and
prospects of applicant, its subsidiary
banks, and Bank are satisfactory and
consistent with approval of the applica-
tion. Considerations relating to the con-
venience and needs of the community
to be served lend some weight toward
approval of the acquisition since affilia~
tion with applicant will enable Bank
to pursue an expansionary policy likely
to be needed for the accommodation
of the anticipated increase in economic
activity in the Montrose area. It is the
Board's judgment that consummation of
the proposed acquisition would be in the
public interest and that the application
should be approved.

On the basis of the record, the appli-
cation is approved for the reasons sum-
marized above. The transaction shall not
be consummated (a) before the 30th
calendar day following the effective date
of this order or (b) later than 3 months
after the effective date of this order,
unless such period is extended for good
cause by the Board, or by the Federal
Reserve Bank of Kansas City pursuant
to delegated authority.

By order of the Board of Governors,?
effective June 12, 1972.

[sEAL] TYNAN SMITH,
Secretary of the Board.

[FR Doc.72-9164 Filed 6-16-72;8:47 am]

UNITED MISSOUR!I BANCSHARES, INC.
Acquisition of Bank

United Missouri Bancshares, Inc.,
Kansas City, Mo., has applied for the

* Banking data are as of June 30, 1971, and
reflect holding company formations and ac-
quisitions approved by the Board through
May 31, 1972,

*Voting for this action: Chairman Burns
and Governors Robertson, Mitchell, Brimmer,
Sheehan and Bucher. Abseni{ and not vot-
ing: Governor Daane.
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Board’s approval under section 3(a) (3)
of the Bank Holding Company Act (12
U.S.C. 1842(a) (3)) to acquire 80 percent
or more of the voting shares of Wornall
Bank, Kansas City, Mo. The factors that
are considered in acting on the appli-
cation are set forth in section 3(c) of the
Act (12US.C. 1842(e)).

The application may be inspected at
the office of the Board of Governors or at
the Federal Reserve Bank of Kansas City.
Any person wishing to comment on the
application should submit his views in
writing to the Secretary, Board of Gov-
ernors of the Federal Reserve System,
Washington, D.C. 20551, to be received
not later than July 3, 1972.

Board of Governors of the Federal Re-
serve System, June 12, 1872.

[sEAL] MicHAEL A. GREENSPAN,
Asgistant Secretary.

[FR Doc.72-5165 Filed 6-16-72;8:47 am]

INTERNATIONAL BOUNDARY AND
WATER COMMISSION, UNITED
STATES AND MEXICO

EMERGENCY DELIVERY OF COLO-
RADO RIVER WATER TO TIJUANA,
BAJA CALIFORNIA, MEXICO, VIA
FACILITIES IN CALIFORNIA

Notice of Completion and Availability
of Environmental Statement

Pursuant to the National Environ-
mental Policy Act of 1969, notice is here-
by given that this agency has completed
a final statement which discusses en-
vironmental considerations relating to
“Emergency Delivery of Colorado River
Water to Tijuana, Baja California,
Mexico, via Facilities in California.” A
copy of the final statement, along with
copies of comments received from other
agencies and interested groups, is being
placed in the Office of the Country Di-
rector for Mexico, Room 3906-A, De-
partment of State, 21st Street and
Virginia Avenue NW., Washington, DC,
in the office of the Resident Engineer,
U.S. Section, International Boundary
and Water Commission, 403 Custom and
Court House, 305 West F Street, San
Diego, CA 92101, and in the office of the
U.S. Section, Chief of Planning and Re-
ports, 809 Southwest Center, El Paso,
TX. The environmental analysis state-
ment was prepared in connection with
the proposed emergency delivery, for a
period not to exceed 5 years, of Colorado
River water to Tijuana, Baja California,
via conveyance facilities in California.

Copies of the final statement, dated
June 12, 1972, along with copies of com-~
ments received from other agencies and
interested groups, can be obtained from
the U.S. Department of Commerce, Na-
tional Technical Information Service,
Springfield, Va. 22151,

Dated at El Paso, Tex., this 12th day
of June 1972,

FRANK FULLERTON,
Special Legal Assistant.

[FR Doc.72-9181 Filed 6-16-72;8:48 am]
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OVERSEAS PRIVATE INVESTMENT
CORPORATION

[DL/B (72) 15]
HERBERT SALZMAN ET AL,
Redelegation of Authority

Redelegation of Authority from the
President, Overseas Private Investment
Corporation, regarding exercise of au-
thority to make original classification of
National Security information or mate-
rial as Confidential or Secret pursuant
to section 2B of Executive Order No.
11652.

1. Pursuant to the authority delegated
to me by section 2B of Executive Order
No. 11652 I hereby redelegate to the
below-named individuals the authority
to make original classification of Na-
tional Security information or material
as Confidential or Secret.

2. This redelegation is effective June 1,
1972, and supersedes all former delega-~
tions of authority or practices relating
to National Security information or ma-
terial. The authority herein delegated
may not be further redelegated.
Herbert Salzman, Executive Vice President.
Marshall T. Mays, General Counsel.
Rutherford Poats, Vice President

Development,

Richard Whitney, Vice President for Financ-
ing.
Josx;gh H. Price,

Insurance.
William A. Pistell, Treasurer,

Dated: May 31, 1972,

BRADFORD MILLS,
President.

[FR Doc.72-0186 Filed 6-16-72;8:49 am]

SECURITIES AND EXCHANGE
COMMISSION

[File 500-1]

CONTINENTAL VENDING MACHINE
CORP.

Order Suspending Trading

It appearing to the Securities and Ex-
change Commission that the summary
suspension of trading in the common
stock, 10-cent par value, of Continental
Vending Machine Corp., and the 6-per-
cent convertible subordinated debentures
due September 1, 1976, being traded
otherwise than on a national securities
exchange is required in the public mterj
est and for the protection of mvesto'rS-

It is ordered, Pursuant to section
15(c) (5) of the Securities Exchange Act
of 1934, that trading in such securlt}es
otherwise than on a national securities
exchange be summarily suspended, t.tﬂs
order to be effective for the period
June 14, 1972, through June 23, 1972.

By the Commission.

[sEaLl Rownarp F, HUNT,
Secretary.

[FR Doc.72-9174 Filed 6-16-72;8:47 am|

for

Vice President for

17, 1972




[File No. 500-1]
INTER-ISLAND MORTGAGEE CORP.

Order Suspending Trading

JUNE 13, 1972.

It appearing to the Securities and Ex-
change Commission that the summary
suspension of trading in the common
stock, $0.10 par value, of Inter-Island
Mortgagee Corp. being traded otherwise
than on & nafional securities exchange
is required in the public interest and for
the protection of investors:

It is ordered, Pursuant to section 15(c)
(5) of the Securities Exchange Act of
1034, that trading in such securities
otherwise than on a national securities
exchange be summarily suspended, this
order to be effective for the period from
June 14, 1972, through June 23, 1972,

By the Commission,

[sEAL] Ronarp F. HunT,
Secretary.

[FR Doc.72-9175 Filed 6-16-72;8:47 am]

INTERSTATE COMMERCE
COMMISSION

FOURTH SECTION APPLICATIONS FOR
RELIEF

JUNE 14, 1972.
Protests to the granting of an appli-
catlon must be prepared in accordance
with §1100.40 of the general rules of
practice (49 CFR 1100.40) and filed
within 15 days from the date of publica-

tion of this notice in the FepERAL REG-
ISTER,

LoNG-AND-SHORT HAUL

FSA No. 42450—Barley and oats, jeed
grrade from points in Montana. Filed by
orth Pacific Coast Freight Bureau,

NOTICES

agent (No. 72-1), for interested rail car-
riers. Rates on barley and oats, feed
grade, in carloads, as described in the
application, from points in Montana, to
specified points in Washington and
Oregon.

Tariff—Supplement 2 to North Pacific
Coast Freight Bureau, agent, tariff ICC
1199. Rates are published to become
effective on July 10, 1972.

FSA No. 42451—Phosphatic fertilizer
solution from Kimberly, British Colum-
bia, Canada. Filed by Western Trunk
Line Committee, Agent (No. A-2667), for
interested rail carriers. Rates on phos-
phatic fertilizer solution, in tank car-
loads, as described in the application,
from Kimberly, British Columbia, Can-
ada, to points in western trunk-line (in-
cluding Illinois) territory and Kentucky.

Grounds for relief—Market competi-
tion, modified short-line distance for-
mula and grouping.

Tariff—Canadian Pacific Railway Co.
tariff ICC W.1091. Rates are published to
become effective on July 17, 1972.

FSA No. 42452—General commodities
between ports in Japan and Korea and
rail stations on the U.S. Atlantic and
Gulf Seaboard. Filed by Phoenix Con-
tainer Liners, Ltd. (No. 1), for itself and
interested rail carriers. Rates on gen-
eral commodities, between ports in Japan
and Korea, on the one hand, and rail
stations on the U.S. Atlantic and Gulf
Seaboard, on the other.

Grounds for relief—Water competi-
tion.

Tariffs—Rates as to which relief is re-
quested, are to be published, filed, and
become effective as soon as the following
tariffis are compiled and completed:
Phoenix Container Liners, Litd., tariffs
Nos. 1 and 2, ICC Nos. 1 and 2,

FSA No. 42453—General commodities
between ports in Japan and Peoples Re-
public of China and rail stations on the
U.S, Allantic and Gulf Seaboard. Filed

12679

by Japan Line, Ltd. (No. 1), for itself and
interested rail carriers. Rafes on general
commodities, between ports in Japan and
Peoples Republic of China, on the one
hand, and rail stations on the U.S. At-
lantic and Gulf Seaboard, on the other,

Grounds for relief—Water competi-
tion.

Tariffs—Rates as to which relief is re-
quested, are to be published, filed, and
become effective as soon as the following
tariffs are compiled and completed:
Japan Line, Ltd., tariffs Nos. 1 and 2,
ICC Nos. 1 and 2.

By the Commission.

[seaL] ROBERT L. OswWALD,
Secretary.

[FR Doc.72-9181 Filed 6-16-72;8:49 am |

[Notice TT]

MOTOR CARRIER TRANSFER
PROCEEDINGS

JUNE 14, 1972,

Application filed for temporary au-
thority under section 210a(bh) in connec-
tion with transfer application under sec-
tion 212(b) and Transfer Rules, 49 CFR
Part 1132:

No. MC-FC-73785. By application
filed June 9, 1972. DESERT COASTAL
TRANSPORT, INC., Post Office Box 760,
Vacaville, CA 95688, seeks temporary au-
thority to lease the operating rights of
ARIZONA-WESTERN EXPRESS, INC.,
Post Office Box 4716, Yuma, AZ 85364,
under section 210a(b). The transfer to
DESERT COASTAL TRANSPORT, INC.,
of the operating rights of ARIZONA-
WESTERN EXPRESS, INC., is presently
pending.

By the Commission,

[SEAL] ROBERT L. OSWALD,
Secretary.
[FR Doec.72-9100 PFiled 6-16-72;8:49 am]
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Title 29—LABOR

Chapter V—Wage and Hour Division,
Department of Labor

SUBCHAPTER B—STATEMENTS OF GENERAL
POLICY OR INTERPRETATION NOT DIRECTLY
RELATED TO REGULATIONS

PART 780—EXEMPTIONS APPLICABLE
TO AGRICULTURE, PROCESSING OF
AGRICULTURAL COMMODITIES,
AND RELATED SUBJECTS UNDER
THE FAIR LABOR STANDARDS ACT

Part 780 of Title 29 of the Code of
Federal Regulations is hereby revised
as set forth below in order to adapt it
to the changes made by the Fair Labor
Standards Amendments of 1966 (80
Stat. 830) in the provisions of the Fair
Labor Standards Act of 1938 (29 U.S.C.
201 et seq.) and in order fo include such
new and additional interpretations of
the law as amended and such modifica-
tions of prior interpretations as are
deemed necessary to conform the text of
this part to the present provisions of
the act, as amended, and to set forth
therein more fully the prineiples by
which the Secretary and the Admin-
jstrator are guided in interpreting and
applying these provisions in the light of
their legislative history and the perti-
nent judicial decisions and administra-
tive interpretations and opinions ren-
dered since this part was last revised.

The administrative procedure provi-
sions of 5 U.8.C. 553 which require notice
of proposed rule making, opportunity for
public participation, and delay in effec-
tive date are not applicable because these
are interpretative rules. I do not believe
such procedures will serve a useful pur-
pose here,

Accordingly, this amendment revising
Part 780 shall become effective immedi-
ately.

The revised 29 CFR Part 780 reads as
follows:

Subpart A—Introductory

See.

780.0 Purpose of interpretative bulletins
in this part.

780.1 General scope of the Act.

780.2 Exemptions from Act's require-
ments.

7803 Exemptions discussed in this part.

780.4 Matters not discussed in this part.

780.5 Significance of official Interpre-
tations.

780.6 Basic support for interpretations.

780.7 Rellance on interpretations.

780.8 Interpretations made, continued,
and superseded by this part,

780.9 Related exemptions are Iinter-
preted together.

780.10 Workweek standard in applying
exemptions.

780.11 Exempt and nonexempt work dur~
ing the same workweek,

780.12 Work exempt under another sec-

tion of the Act.
Subpart B—General Scope of Agriculture

780.100 Scope and significance of interpre-
tative bulietin.
780.101 Matters discussed in this subpart.
780.102 Pay requirements for agricultural
employees.
780.103 "Agrlculture" as defined by the
ct.

RULES AND REGULATIONS

Sec.

780.104 How modern specialization affects
the scope of agriculture.

“Primary" and *“secondary” agri-
culture under section 3(f).

EXEMPTION FOR “PRIMARY” AGRICULTURE
GENERALLY

Employment in “primary” agricul-
ture is farming regardless of
why or where work is performed.

FARMING IN ALL ITS BRANCHES
780.107

780.106

780.106

Scope of the statutory term.

780.108 Listed activities.

780.108 Determination of whether unlisted
activities are "“farming”,

CULTIVATION AND TILLAGE OF THE SOIL

780.110 Operations included in “ecultiva-

tion and tillage of the soil,”
DAIRYING
780.111 “Dairying” as a farming operation.

AGRICULTURAL OR HORTICULTURAL
COMMODITIES

780.112 General meaning of “agricultural
or horticultural commodities.”

780.1183 Seeds, spawn, etc.

780.114 Wild commodities.

780,115 Forest products.

780.116 Commodities included by refer-
ences to the Agricultural Mar-
keting Act.

“PRODUCTION, CULTIVATION, GROWING, AND

HARVESTING” OF COMMODITIES

780.117 “Produetion, cultivation, growing.”
780.118 “Harvesting.”

RAISING OF LIVESTOCK, BeES, FUR-BEARING
ANIMALS, OR POULTRY

780.119 Employment in the specified op-
erations generally.

780.120 Raising of “livestock.”

780.121 What constitutes “raising” of live-
stoeck.

780.122  Activities relating to race horses.

780.123 Raising of bees.

780.124 Ralsing of fur-bearing animals.

780.125 Ralising of poultry in general.

780.126 Contract arrangements for raising

poultry.
780.127 Hatchery operations.

Pracrices Exempr UNDER “SECONDARY' MEAN-
ING OF AGRICULTURE GENERALLY

780.128 General statement on “secondary”
agriculture.
780.120 Required relationship of practices

to farming operations,
PRACTICES PERFORMED "“BY A FARMER"

780.130 Performance “by a farmer" gener-

ally,

780.131 Operations which constitute one a
“farmer."”

780,132 Operations must be performed
“by" a farmer.

780.133 Farmers' cooperative as a “farmer,"

PRACTICES PERFORMED “‘ON A FArm"

780.13¢ Performance ‘“on a farm’ gener-

ally.

780.135 Meaning of “farm”.

780.136 Employment in practices on a
farm.

“SucH FARMING OPERATIONS"—OF THE FARMER

780.137 Practices must be performed in

connection with farmer's own

farming.

780.138 Application of the general princi-
ples.

780.139 Pea vining,

780.140 Place of performing the practice
as a factor.
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“SucH FARMING OPERATIONS—ON THE Fany

Sec,

780.141 Practices must relate to farming
operations on the particular
farm.

780.142 Practices on a farm not related to
farming operations.

780.143 Practices on a farm not performed

for the farmer.

PERFORMANCE OF THE PRACTICES “As AN Incr-
DENT TO OR IN CONJUNCTION Wirn”" rux
FARMING OPERATIONS

780.144 “As an Incident fo or in conjunc-
tion with"” the farming opera-
tions.

The relationship is determined by
consideration of all relevant
factors.

Importance of relationship of the
practice to farming generally.
Practices performed on farm prod-

ucts—special factors considered.

PRACTICES INCLUDED WHEN PERFORMED AS
PROVIDED IN SECTION 3(f)

“Any” practices meeting the re-
quirements will qualify for ex-
emption.

Named practices as well as others
must meet the requirements,

PREPARATION FOR MARKET

Scope and limits of “preparation
for market.”

Particular operations on commodi-
ties.

780.145

780.146
780.147

780.148

780.149

780.160
780.151

SpECIFIED DELIVERY OPERATIONS

780.152 General scope of specified delivery

operations.

780.153  Delivery “to storage.”
780.154 Delivery “to market.”
780.165 Delivery “to carriers for transpore

tation to market.”

TRANSPORTATION OPERATIONS NOT MENTIONED
IN SeEcTION 3(f)

780.156 ‘Transportation of farm producis
from the flelds or farm.
780.167 Other transportation incident t0

farming,

OrHER UNLISTED PRACTICES WaHIcH May BS
WirsiN SecrioN 3(f)

Examples of other practices withil
gection 3(f) if requirements &R
met,

780.158

Subpart C—Agriculture as It Relates to Specific
Situations

FORESTRY OR LUMBERING OPERATIONS

780200 Exemption of forestry or Jumber
ing operations is limited.

780201 Meaning of “forestry or Jumber-
operations.”

780.202 Subordination to farming oper
tions is necessary for exemptiot

780:203 Performance of operations on @
farm but not by the farmer.

780.204 Number of employees engaged I

operations not material.
NURSERIES AND LANDSCAPING OPERATIONS

780.205 Nursery activities generally.

780208 Planting and lawn mowing. 1

780.207 Operations with respect 10 W
plants. Higle

780.208 Forest and Christmas tree 8CHY
ties. and

780200 Packing, storage, warehousing
sale of nursery products.
HATCHERY OPERATIONS

780210 The typical hatchery operstio™®
constitute "agriculture, =

780211 Contract production of Dt
eggs.
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3;5:212 Hatchery employees working on
farms.

780218 Produce business,

780214 Feed sales and other nonexempt

activities.

subpart D-—Employment in Agriculture That s
Exempted From the Minimum Wage and Over-
time Pay Requirements Under Section 13(all6)

780300 Statutory exemptions in sectlon
13(a) (6)-

780301 Other pertinent statutory provi-
sions.

780802 Basic conditions of section 13(a)
(6) (A).

780308 Exemption applicable on employee
basis.

780304 Employed by an employer.

780305 500 man-day provision.

780306 Calendar quarter of the preceding
calendar year defined.

780.307 Exemption for employer’s immedi-
ate family.

780308 Definition of immediate family.

780309 Man-day exclusion.

780310 Exemption for local hand harvest
laborers.

780311 Basic conditions of section 13(a)
(8) ().

780.812 “Hand harvest laborer” defined.

780313  Piece rate basis.

780314 Operations customarily paid on a
plece rate basis,

780315 Local hand harvest laborers.

780.316 Thirteen week provision.

780.317 Man-day exclusion.

780.318 Exemption of nonlocal minors.

780.319 Basic conditions of exemption,

780320 Nonlocal minors.

780321 Minors 16 years of age or under.

780.322 Is employed on the same farm as
his parent or persons standing
in the place of his parent.

780.323 Exemption of range production of
livestock.

780.32¢ Requirement for exemption to
apply.

780.325  “Principally engaged.”

780.326  On the range.

380.337 Production of livestock.

780,328 Meaning of livestock.

780.320 Exempt work.

780.330 Sharecroppers and tenant farmers.

780.331  Crew leaders and labor contractors.

780.332 Exchange of labor between farmers.

Sub_pcrl E—Employment in Agriculture or lrriga-
fion That Is Exempted From the Overtime Pay
Requirements Under Section 123(b)(12)

780400 Statutory provisions.

780401  General explanatory statement,

780402 The general guides for applying

= the exemption.

760.403 Employee basls of exemption under
section 13(b) (12).

80404  Activities of the employer con-
sidered In some situations.

THE IRRIGATION EXEMPTION

180405 Exemption is direct and does not

180,408 mean activities are agriculture.

780‘4 Exemption is from overtime only.

407  System must be nonprofit or oper-

ated on a sharecrop basis.

180408  Factlities of system must be used
exclusively for agricultural pur-
poses.

780.409

Employment “in connection with
the operation or maintenance’
is exempt.

Sub;;url F—Employment of Agricultural Em-
:oym in Processing Shade-Grown Tobacco;
P“"‘P’ion From Minimum Wage and Overtime
ay Requirements Under Section 13(a)(14)

INTRODUCTORY

1
80.500 Scope and significance of interpre-
tative bulletin,

RULES AND REGULATIONS

Sec.

780.501 Statutory provision.

780.502 Legislative history of exemption.

780.503 What determines the application
of the exemption.

REQUIREMENTS FOR EXEMPTION
Smape-GrowN TOBACCO

780,505 Definition of ‘“shade-grown to-
bacco.”

780.506 Dependence of exemptiion on
shade-grown tobacco operations.

780507 “Such tobacco."

780.508 Application of the exemption.

780.5609  Agriculture.

780.510 “Any agricultural employee.”

780.511 Meaning of “agricultural em-
ployee.”

780.512 “Employed in the growing and
harvesting."

780.513 What employment in growing and
harvesting is sufficient.

780.514 “Growing” and “harvesting.”
EXEMPT PROCESSING

780.515 Processing requirements of section

( 13(a) (14).

780.516 “Prior to the stemming process."”

780.517 "“For use as cigar wrapper tobacco."

780.518 Exempt processing operations,

780.519 General scope of exempt opera-
tions.

780.520 Particular operations which may
be exempt.

780.521 Other processing operations.

780,522 Nonprocessing employees,

Subpart G—Employment in Agriculture and Live-
stock Auction Operations Under the Section
13(b)(13) Exemption

INTRODUCTORY

780.600 Scope and significance of inter-
pretative bulletin.

780.601 Statutory provision.

780.602 General explanatory statement.

REQUIREMENTS FOR EXEMPTION

780.603 What determines application of
exemption.

780.604 General requirements.

780.605 Employment in agriculture,

780.606 Interpretation of term “agricul-
ture,”

780.607 ‘“Primarily employed” in agricul-
ture.

780.608 “During his workweek."

780.609 Workweek unit in applying the ex-
emption.

780.610 Workweek exclusively in exempt
work,

780.611 Workweek exclusively in agricul-
ture.

780.612 Employment by a “farmer.”

780.613 “By such farmer.”

780.614 Definition of a farmer.

780.615 Ralising of livestock.

780.616 Operations included in raising
livestock.

780.617 Adjunct livestock auction opera-
tions,

780.618 “His own account”—"“in conjunc-
tion with other farmers."

780.619 Work “in connectlon with" lve-
stock auction operations,

780.620 Minimum wage for livestock auc-
tion work.
EFFECT OF EXEMPTION

780.621 No overtime wages in exempt work.

Subpart H—Employment by Small Couniry Ele-
vators Within Area of Production; Exemption
From Overtime Pay Requi ts Under Secti
13(b)(14)

INTRODUCTORY
780.700 Scope and significance of inter-
pretative bulletin.

780.701 Statutory provision.

12085

Sec.

780.702 What determines application of
the exemption.

780.703 Basic requirements for exemption,

ESTABLISHMENT COMMONLY RECOGNIZED AS A
COUNTRY ELEVATOR

780,704 Dependence of exemption on ns-
ture of employing establish-
ment.

780.706 Meaning of “establishment."

780.706 Recognition of character of estab-
lishment.

780.707 Establishments “commonly rec-
ognized’ as country elevators,

780.708 A country elevator is located near
and serves farmers.

780.700 Size and equipment of a country
elevator.

780.710 A country elevator may sell prod-
ucts and services to farmers.

780.711 Exemption of mixed business ap-

plies only to country elevators.

EMPLOYMENT OF “No More THAN FIVE EM-
PLOYEES"

780.712 Limitation of exemption to estab-
lishments with five or fewer
employees,

780.713 Determining the number of em-
ployees generally.

780.714 Employees employed “in such op=~
erations” to be counted.

7807153 Counting employees "employed in

the establishment,”

EMPLOYEES “EmMPLOYED * * * By" TaHE COUN-
TRY ELEVATOR ESTABLISHMENT

780.716 Exemption of employees ‘‘em-
ployed * * * by" the establish-
ment,

780.717 Determining whether there is em-
ployment "“by"” the establish-
ment.

780.718 Employees who may be exempt.

780,719 Employees not employed “by” the

elevator establishment,

EMPLOYMENT “WITHIN THE AREA OF
PropucTioN"

780.720 “Area of production” requirement

of exemption.
WORKWEEK APPLICATION OF EXEMPTION

780.721 Employment in the particular

workweek as test of exemption.

780.722 Exempt workweeks.

780,723 Exempt and nonexempt employ-
ment.

780.724 Work exempt under another sec-

tion of the Act.

Subpart l—Empleyment in Ginning of Cotton and
Processing of Sugar Beets, Sugar Beet Molasses,
Sugarcane, or Maple Sap Into Sugar or Syrup;
Exemption From Overtime Pay Requiremants
Under Section 13(b)(15)

INTRODUCTORY
780.800 Scope and significance of interpre-
tative bulletin,
780.801 Statutory provisions.
780.802 What determines application of the

exemption.
Basic conditions of exemption;
first part, ginning of cotton,

GINNING OF COTTON FOR MARKET

780.803

780.804 “Ginning” of cotton.

780805 Ginning of "cotton.”

780.806 Exempt ginning limited to first
processing.

780.807 Cotton must be ginned “for mar-
ket.”

EMPLOYEES “ENGACED IN" GINNING
780.808 Who may qualify for the exemp=

tion generally.
780.809 Employees engaged in exempt op«
erations,

FEDERAL REGISTER, VOL. 37, NO. 118—SATURDAY, JUNE 17, 1972




12086

Sec.
780.810 Employees not “engaged in" gine
ning.

CouNTY WHERE CoTTON IS GROWN IN
COMMERCIAL QUANTITIES

780.811 Exemption dependent upon place
of employment generally.

780.812 “County.”

780.813 “County where cotton is grown.”

780.814 “Grown in commercial quantities.”

780.815  Basic conditions of exemption; sec-
ond part, processing of sugar
beets, sugar-beet molasses,
sugarcane, or maple sap.

780.816 Processing of specific commodities.

780.817 Employees engaged in processing.

780.818 Employees not engaged in process-
ing.

780819 Production must be of unrefined

sugar or syrup.

Subpart J—Employment in Fruit and Vegelable
Harvest Transportation; Exemption From Over-
time Pay Requirements Under Section 13(b)(16)

INTRODUCTORY

780.800 Scope and significance of interpre-
tative bulletin.

780,001 Statutory provision.

780.902 Legislative history of exemption.

780.903 General scope of exemption,

780.904 What determines the exemption.

780,905 Employers who may claim exemp-

tion.
EXEMPT OPERATIONS ON FRUITS OR VEGETABLES

780.906 Requisites for exemption generally,

780.907 “Fruits or vegetables."

780.908 Relation of employee’s work to
specified transportation.

780909 “Transportation.”

780910 Engagement in transportation and
preparation,

780.911 Preparation for transportation.

780912 Exempt preparation.

780.913 Nonexempt preparation.

780914 “From the farm."

780915 “Place of first processing.”

780916 ‘“Place of * * * first marketing.”

780.917 “Within the same State.”

EXEMPT TRANSPORTATION OF FRUIT OR
VEGETABLE HARVEST EMPLOYEES

780818 Requisites for exemption generally.

780919 Engagement “in transportation” of
harvest workers.

780.920 Workers transported must be fruit
or vegetable harvest workers.

780.921 Persons “employed or to be em-
ployed” in fruit or vegetable har-
vesting.

780.922 ‘"Harvesting” of fruits or vege-
tables,

780.923 "Between the farm and any point
within the same State.”

Subpart K—Employment of Homeworkers in

Making Wreaths; Exemption From Minimum
Wage, Overtime Compensation, and Child
Labor Provisions Under Section 13(d)
INTRODUCTORY
780.1000 Scope and significance of interpre-
tative bulletin.
780,1001 General explanatory statement.

REQUIREMENTS FOR EXEMPTION

780.1002 Statutory requirements.

780.1003 What determines the application of
the exemption.

General requirements.

Homeworker,

In or about a home,

Exemption s inapplicable if
wreath-making is not in or about
& home.

Examples of places not considered
homes,

780.1004
780.1006
780.1006
780.1007

780.1008

RULES AND REGULATIONS

Sec.

780.1009
'780.1010
780.1011
780.1012
780.1013
780.1014
780.1015
780.1016

‘Wreaths.
Principally.
Evergreens.
Other evergreens.
Natural evergreens.
Harvesting.
Other forest products,
Use of evergreens and forest prod-
ucts,
AvTHORITY: The provisions of this Part 780
Issued under secs, 1-19, 52 Stat. 1060, as
amended; 75 Stat. 65; 29 U.S.C. 201-219.

Subpart A—Introductory

§ 780.0 Purpose of interpretative bulle-
tins in this part.

It is the purpose of the interpretative
bulletins in this part to provide an offi-
cial statement of the views of the De-
partment of Labor with respect to the
application and meaning of the provi-
sions of the Fair Labor Standards Act
of 1938, as amended, which exempt cer-
tain employees from the minimum wage
or overtime pay requirements, or both,
when employed in agriculture or in cer-
tain related activities or in certain oper-
ations with respect to agricultural or
horticultural commodities.

§ 780.1 General scope of the Act.

The Fair Labor Standards Act is a
Federal statute of general application
which establishes minimum wage, over-
time pay, equal pay, and child labor re-
quirements that apply as provided in the
Act. These requirements are applicable,
except where exemptions are provided,
to employees in those workweeks when
they are engaged in interstate or foreign
commerce or in the production of goods
for such commerce or are employed in
enterprises so engaged within the mean-
ing of definitions set forth in the Act.
Employers having such employees are
required to comply with the Act's provi-
sions in this regard unless relieved there-
from by some exemption in the Act, and
with specified recordkeeping require-
ments contained in part 516 of this chap-
ter. The law authorizes the Department
of Labor to investigate for compliance
and, in the event of violations, to super-
vise the payment of unpaid minimum
wages or unpaid overtime compensation
owing to any employee. The law also
provides for enforcement in the courts.

§ 780.2 Exemptions from Act’s require-
ments.

The Act provides a number of specific
exemptions from the general require-
ments described in § 780.1. Some are
exemptions from the overtime provisions
only. Others are from the child labor
provisions only. Several are exemptions
from both the minimum wage and the
overtime requirements of the Act. Fi-
nally, there are some exemptions from
all three—minimum wage, overtime pay,
and child labor requirements. An em-
ployer who claims an exemption under
the Act has the burden of showing that
it applies (Walling v. General Industries
Co., 330 U.S. 545; Mitchell v. Kentucky
Finance Co., 359 U.S. 290). Conditions
specified in the language of the Act
are “explicit prerequisites to exemption”
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(Armold v. Kanowsky, 361 U.S. 32,
“The details with which the exemptions
in this Act have been made precluge
their enlargement by implication” ang
“no matter how broad the exemption, it
is meant to apply only to” the specified
activities (Addison v. Holly Hill, 322 US,
607; Maneja v. Waialua, 349 U.S. 254),
Exemptions provided in the Act “are to
be narrowly construed against the em-
ployer seeking to assert them” and their
application limited to those who come
“plainly and unmistakably within their
terms and spirit” (Phillips v. Walling,
334 U.S. 490; Mitchell v. Kentucky
Finance Co., 359 U.S. 290: Arnold v,
Kanowsky, 361 U.S. 388).

§ 780.3 Exemplions discussed in this
part.

(2) The specific exemptions which the
Act provides for employment in agricul-
ture and in certain operations more or
less closely connected with the agricul-
tural industry are discussed in this Part
780. These exemptions differ substan-
tially in their terms, scope, and methods
of application. Each of them is there-
fore separately considered in a subpart of
this part which, together with this Sub-
part A, constitutes the official interpre-
tative bulletin of the Department o
Labor with respect to that exemption
Exemptions from minimum wages and
overtime pay and the subparts in which
they are considered include the section
13(a) (6) exemptions for employees on
small farms, family members, local hand
harvest laborers, migrant hand harvest
workers under 16, and range production
employees discussed in Subpart D of this
part, and the section 13(a) (14) exemp-
tion for agricultural employees process-
ing shade-grown tobacco discussed in
Subpart F of this part.

(b) Exemptions from the overtime pay
provisions and the subparts in which
these exemptions are discussed include
the section 13(b) (12) exemption (agri-
culture and irrigation) discussed in
Subpart E of this part, the section 18
(b) (13) exemption (agriculture and live-
stock auction operations) discussed in
Subpart G of this part, the section 13
(b) (14) exemption (country elevators)
discussed in Subpart H of this part, the
section 13(b) (15) exemption (cotton
ginning and sugar processing) discussed
in Subpart I of this part, and the section
13(b) (16) exemption (fruit and vegetable
harvest transportation) discussed I
Subpart J of this part. .

(¢) An exemption in section 13(d) of
the Act from the minimum wage, OVer"
time pay, and child labor provisions for
certain homeworkers making holly a0
evergreen wreaths is discussed in Subpart
K of this part.

§ 780.4 Matters not discussed in this
part.

The application of provisions of the
Fair Labor Standards Act other o
the exemptions referred to in § 7803
not considered in this Part 780. Interpre:
tative bulletins published elsewhere I
the Code of Federal Regulations d¢
with such subjects as the general 00“9:)
age of the Act (Part 776 of this chapt®
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and of the child labor provisions (Sub-
part G of Part 1500 of this title which
ineludes a discussion of the exemption
for children employed in agriculture out-
side of school hours), partial overtime
exemptions provided for industries of a
seasonal nature under sections 7(¢) and
7(d) (Part 526 of this chapter) and for
industries with marked seasonal peaks
of operations under section 7(d) (Part
526 of this chapter) , methods of payment
of wages (Part 531 of this chapter), com-~
putation and payment of overtime com-
pensation (Part 778 of this chapter),
and hours worked (Part 785 of this chap-
ter). Regulations on recordkeeping are
contained in Part 516 of this chapter and
regulations defining exempt administra-
tive, executive, and professional em-
ployees, and outside salesmen are con-
tained in Part 541 of this chapter. Regu~-
lations and interpretations on other
subjects concerned with the application
of the Act are listed in the table of con-
tents to this chapter. Copies of any of
these documents may be obtained from
any office of the Wage and Hour Division.

§780.5 Significance of official interpre-
tations,

The regulations in this part contain
the official interpretations of the Depart-
ment of Labor with respect to the appli-
cation under described circumstances of
the provisions of law which they discuss.
These interpretations indicate the con-
struction of the law which the Secretary
of Labor and the Administrator believe
to be correct and which will guide them
in the performance of their duties under

the Act unless and until they are other-
wise directed by authoritative decisions
of the courts or conclude, upon reexami-
nation of an interpretation, that it is
incorrect,

§780.6 Basic support for interpreta-
tions,

The ultimate decisions on interpreta-
tions of the Act are made by the courts
(Mitchell v. Zachry, 362 U.S. 310;
Kirschbaum v. Walling, 316 U.S. 517).
Court decisions supporting interpreta-
tions contained in this bulletin are cited
Where it is believed they may be helpful.
On matters which have not been deter-
mined by the courts, it is necessary for
the Secretary of Labor and the Adminis-
brator to reach conclusions as to the
meaning and the application of provi-
slons of the law in order to carry out
their responsibilities of administration
and enforcement (Skidmore v. Swift, 323
US. 134), In order that these positions
aay be made known to persons who may
s affected by them, official interpreta-
u?ns are issued by the Administrator on

€ advice of the Solicitor of Labor, as
8uthorized by the Secretary (Reorg. Pl. 6
of 1950, 84 Stat. 1263; Gen. Ord. 454,
Ory 24, 1950; 15 FR. 3290; Secretary's
; der' 13-71, May 4, 1971, FR.; Sec-
ettae!'ys Order 15-71, May 4, 1971, F.R.).
e Tpretative rules under the Act as
se(::;Nied in 1966 are also authorized by

on 602 of the Fair Labor Standards
wmelldments of 1966 (80 Stat. 830),
N ch provides: “On and after the date
the enactment of this Act the Secre-
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tary is authorized to promulgate neces-
sary rules, regulations, or orders with re-
gard to the amendments made by this
Act.” As included in the regulations in
this part, these interpretations are be-
lieved to express the intent of the law as
reflected in its provisions and as con-
strued by the courts and evidenced by its
legislative history. References to perti-
nent legislative history are made in this
bulletin where it appears that they will
contribute to a better understanding of
the interpretations.

§ 780.7 Reliance on interpretations.

The interpretations of the law con-
tained in this part are official interpreta-
tions which may be relied upon as pro-
vided in section 10 of the Portal-to-Portal
Act of 1947. In addition, the Supreme
Court has recognized that such interpre-
tations of this Act “provide a practical
guide to employers and employees as to
how the office representing the public in-
terest in its enforcement will seek to ap-
ply it” and “constitute a body of experi-
ence and informed judgment to which
courts and litigants may properly resort
for guidance.” Further, as stated by the
Court: “Good administration of the Act
and good judicial administration alike
require that the standards of public en-
forcement and those for determining
private rights shall be at variance only
where justified by very good reasons.”
(Skidmore v. Swift, 323 U.S. 134.) Some
of the interpretations in this part are in-
terpretations of exemption provisions as
they appeared in the original Act before
amendment in 1949, 1961, and 1966,
which have remained unchanged be-
cause they are consistent with the
amendments. These interpretations may
be said to have congressional sanction
because “When Congress amended the
Act in 1949 it provided that pre-1949 rul-
ings and interpretations by the Admin-
istrator should remain in effect unless
inconsistent with the statute as amended.
63 Stat. 920.” (Mitchell v. Kentucky Fi-
nance Co., 359 U.S. 290; accord, Maneja
v. Waialua, 349 U.S. 254.)

§ 780.8 Interpretations made, contin-
ued, and superseded by this part.

On and after publication of this Part
780 in the FepeErAL REGISTER, the inter-
pretations contained therein shall be in
effect and shall remain in effect until
they are modified, rescinded, or with-
drawn. This part supersedes and replaces
the interpretations previously published
in the FeperaL REGISTER and Code of
Federal Regulations as this Part 780,
Prior opinions, rulings, and interpreta-
tions and prior enforcement policies
which are not inconsistent with the in-
terpretations in this part or with the
Fair Labor Standards Act as amended by
the Fair Labor Standards Amendments
of 1966 are continued in effect; all
other opinions, rulings, interpretations,
and enforcement policies on the subjects
discussed in the interpretations in this
part are rescinded and withdrawn. The
interpretations in this part provide state-
ments of general principles applicable to
the subjects discussed and illustrations
of the application of these principles to
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situations that frequency arise. They do
not and cannot refer specifically to every
problem which may be met in the con-
sideration of the exemptions discussed.
The omission to discuss a particular
problem in this part or in interpretations
supplementing it should not be taken to
indicate the adoption of any position by
the Secretary of Labor or the Adminis-
trator with respect to such problem or
to constitute an administrative interpre-
tation or practice or enforcement policy.
Questions on matters not fully covered by
this bulletin may be addressed to the
Administrator of the Wage and Hour
Division, U.S. Department of Labor,
Washington, D.C. 20210, or to any Re-
gional Office of the Division.

§ 780.9 Related exemptions are inter-
preted together.

The interpretations contained in the
several subparts of this Part 780 consider
separately a number of exemptions
which affect employees who perform ac-
tivities in or connected with agriculture
and its products. These exemptions deal
with related subject matter and varying
degrees of relationships between them
were the subject of consideration in
Congress before- their enactment. To-
gether they constitute an expression in
some detail of existing Federal policy on
the lines to be drawn in the industries
connected with agriculture and agricul-
tural products between those employees
to whom the pay provisions of the Act
are to be applied and those whose exclu-
sion in whole or in part from the Act’'s
requirements has been deemed justified.
The courts have indicated that these ex-
emptions, because of their relationship
to one another, should be construed to-
gether insofar as possible so that they
form a consistent whole. Consideration
of the language and history of a related
exemption or exemptions is helpful in
ascertaining the intended scope and ap-
plication of an exemption whose effect
might otherwise not be clear (Addison v,
Holly Hill, 322 U.S. 607; Maneja v. Wai-
alua, 349 U.S. 254; Bowie v. Gonzales
(CA. 1D, 117 F. 2d 11). In the interpre-
tations of the several exemptions dis-
cussed in the various subparts of this
Part 780, effect has been given to these
principles and each exemption has heen
considered in its relation to others in
the group as well as to the combined ef-
fect of the group as a whole.

§ 780.10 Workweek standard in apply-

ing exemptions.

The workweek is the unit of time to
be taken as the standard in determining
the applicability of an exemption. An
employee’s workweek is a fixed and regu-
larly recurring period of 168 hours—
seven consecutive 24-hour periods. It
need not coincide with the calendar
week. If in any workweek an employee
does only exempt work, he is exempt
from the wage and hour provisions of
the Act during that workweek, irrespec-
tive of the nature of his work in any
other workweek or workweeks. An em-
ployee may thus be exempt in 1 work-
week and not in the next. But the burden
of effecting segregation between exempt
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and nonexempt work as between partic-
ular workweeks is upon the employer.

§ 780.11 Exempt and nonexempt work
during the same workweek.

‘Where an employee in the same work-
week performs work which is exempt
under one section of the Act and also
engages in work to which the Act applies
but is not exempt under some other sec-
tion of the Act, he is not exempt that
week, and the wage and hour require-
ments of the Act are applicable (see
Mitchell v. Hunt, 263 F. 2d 913; Mitchell
v. Maxfield, 12 WH Cases 792 (SD.
Ohio), 29 Labor Cases 69, 781; Jordan v.
Stark Bros. Nurseries, 45 F. Supp. 769;
McComb v. Puerto Rico Tobacco Mar-
keting Co-op Ass'm, 80 F. Supp. 953, af-
firmed 181 F. 2d 697; Walling v. Peacock
Corp., 58 F. Supp. 880-883). On the other
hand, an employee who performs exempt
activities during a workweek will not
loss the exemption by virtue of the fact
that he performs other activities outside
the scope of the exemption if the other
activities are not covered by the Act.

§780.12 Work exempt under another
section of the Act.

The combination (tacking) of exempt
work under one exemption with exempt
work under another exemption is per-
mitted. For instance, the overtime pay
requirements are not considered appli-
cable to an employee who does work
within section 13(b) (12) for only part
of a workweek if all of the covered work
done by him during the remainder of the
workweek is within one or more equiv-
alent exemptions under other provi-
sions of the Act. If the scope of such
exemptions is not the same, however, the
exemption applicable to the employee is
equivalent to that provided by whichever
exemption provision is more limited in
scope. For instance, an employee who
devotes part of a workweek to work
within section 13(b)(12) and the re-
mainder to work exempt under section
T(¢) must receive the minimum wage
and must be paid time and one-half for
his overtime work during that week for
hours over 10 a day or 50 a week, which-
ever provides the greater compensation.
Each activity is tested separately under
the applicable exemption as though it
were the sole activity of the employee
for the whole workweek in question. The
availability of a combination exemption
depends on whether the employee meets
all the requirements of each exemption
which it is sought to combine.

Subpart B—General Scope of
Agriculture

INTRODUCTORY

§ 780.100 Scope and significance of in-
terpretative bulletin.

Subpart A of this Part 780, this Sub-
part B and Subparts C, D, and E of this
part together constitute the official inter-
pretative bulletin of the Department of
Labor with respect to the meaning and
application of sections 3(f), 13(a) (6),
and 13(b) (12) of the Fair Labor Stand-
ards Act of 1938, as amended. Section
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3(f) defines “agriculture” as the term is
used in the Act. Section 13(a) (6) provides
exemption from the minimum wage and
overtime pay provisions of the Act for
certain employees employed in *‘agri-
culture,” as so defined. Section 13(b) (12)
provides an overtime exemption for any
employee employed in agriculture. As
appears more fully in Subpart A of this
Part 780, interpretations in this bulletin
with respect to the provisions of the Act
discussed are official interpretations upon
which reliance may be placed and which
will guide the Secretary of Labor and the
Administrator in the performance of

their duties under the Act,
§ 780.101 Matters discussed in this sub-
parl.

Section 3(f) defines “agriculture” as
this term is used in the Act. Those prin-
ciples and rules which govern the inter-
pretation of the meaning and applica-
tion of the Act’'s definition of “agricul-
ture” in section 3(f) and of the terms
used in it are set forth in this Subpart
B. Included is a discussion of the appli-
cation of the definition in section 3(f)
to the employees of farmers’ cooperative
associations. In addition, the official in-
terpretations of section 3(f) of the Act
and the terms which appear in it are to
be taken into consideration in determin-
ing the meaning intended by the use of
like terms in particular related exemp-
tions which are provided by the Act.

§ 780.102 Pay requirements for agricul-
tural employees.

Section 6(a)(5) of the Act provides
that any employee employed in agricul-
ture must be paid at least $1.30 an hour
beginning February 1, 1969. However,
there are certain exemptions provided
in the Act for agricultural workers, as

previously mentioned. (See §§ 780.3 and
780.4.)

§ 780.103
the Act.

Section 3(f) of the Act defines “agri-
culture” as follows:

“Agriculture” includes farming in all its
branches and among other things includes
the cultivation and tillage of the soil, dairy-
ing, the production, cultivation, growing,
and harvesting of any agricultural or horti-
cultural commodities (including commodi-
ties defined as agricultural commodities in
section 15(g) of the Agricultural Marketing
Act, as amended), the raising of livestock,
bees, fur-bearing animals, or poultry, and
any practices (including any forestry or lum-
bering operations) performed by a farmer
or on a farm as an incident to or in con-
junction with such farming operations, in-
cluding preparation for market, delivery to
storage or to market or to carriers for trans-
portation to market,

§ 780.104 How modern specialization
affects the scope of agriculture.

The effect of modern specialization on
agriculture has been discussed by the
U.S. Supreme Court as follows:

Whether a particular type of activity is
agricultural depends, in large measure, upon
the way in which that activity is organized

in a particular society. The determination
cannot be made in the abstract. In less ad-

“Agriculture” as defined by
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vanced societies the agricultural functip
includes many types of activity which, iy
others, are not agricultural. The fashioning
of tools, the provision of fertilizer, the prog.
essing of the product, to mention only a fsy
examples, are functions which, in some soce.
ties, are performed on the farm by farmen
as part of their normal agricultural routize
Economic progress, however, is characterized
by a progressive division of labor and separa-
tion of function. Tools are made by a tool
manufacturer, who specializes in that kind
of work and supplies them to the farmer,
The compost heap is replaced by factory pro.
duced fertilizers. Power is derived from elec-
tricity and gasoline rather than supplied by
the farmer's mules. Wheat is ground at the
mill. In this way functions which are neces-
sary to the total economic process of supply-
ing an agricultural product become, in the
process of economic development and spe-
cialization, separate and independent pro-
ductive Tunctions operated in conjunction
with the agricultural funetion but no longe
a part of it. Thus the questior as to whether
a particular type of activity is agriculturl
is not determined by the necessity of the
activity to agriculture nor by the physical
similarity of the activity to that done by
farmers in other situations. The question i
whether the activity in the particular cases
carried on as part of the agricultural fune-
tion or is separately organized as an inde
pendent productive activity. The farmband
who cares for the farmer's mules or prepares
his fertilizer is engaged in agriculture, Bu
the maintenance man in a powerplant and
the packer in g fertilizer factory are not em-
ployed in agriculture, even if their activiy
is necessary to farmers and replaces work
previously done by farmers., The production
of power and the manufacture of fertilizer
are independent productive functions, not
agriculture (see Farmers Reservoir Co. W
McComb, 337 U.S. 7656 cf. Maneja v. Walalug,
349 U.S. 254).

§ 780.105 “Primary” and “secondan”
agriculture under section 3 (f).

(a) Section 3(f) of the Act contains
a very comprehensive definition of the
term “agriculture.”” The definition h&
two distinet branches (see Farmers Res:
ervoir Co. v. McComb, 337 U.S. 755). One
has relation to the primary meaning of
agriculture; the other gives to the tem
a somewhat broader secondary meanins
for purposes of the Act (NLRB v. Olad
Sugar Co., 242 F. 2d 714).

(b) First, there is the primary mean
ing. This includes farming in all Its
branches. Listed as being included
“among other things” in the primad
meaning are certain specific farming
operations such as cultivation and tillast
of the soil, dairying the production, cu*
tivation, growing and harvesting of an¥
agricultural or horticultural commodities
and the raising of livestock, bees fur:
bearing animals or poultry. If an €
ployee is employed in any of these &
tivities, he is engaged in agriculture r;-
gardless of whether he is employed Y
a farmer or on a farm. (Farmers Rese”
voir Co. v. McComb, supra; Holtville
falfa Mills v. Wyatt, 230 F. 2d 398.) =

(¢) Then there is the secondary me*?n.
ing of the term. The second brancl'1 !ch
cludes operations other than those vfh: v
fall within the primary meaning of :
term. It includes any practices, Whemce_
or not they are themselves farming DR" :
tices, which are performed either by

17, 1972




TEATHRES

TASS

=3

EsasEASsY PR T9Pa3VYSE

=

LR T

s
13

T e B B W

farmer or on a farm as an incident fo
or in conjunction with *“such” farming
operations (Farmers Reservoir Co, v. Mc-
Comb, supra; NLRB v. Olaa Sugar Co.,
242 F, 2d T14; Maneja v. Waialua, 349
US.254).

(d) Employment not within the scope
of either the primary or the secondary
meaning of “agriculture” as defined in
section 3(f) is not employment in agri-
culture. In other words, employees not
employed in farming or by a farmer or
on 8 farm are not employed in agri-
US.254),

§780.106 Employment in “primary”
agriculture is farming regardless of
why or where work is performed.

When an employee is engaged in di-
rect farming operations included in the
primary definition of ‘‘agriculture,” the
purpose of the employer in performing
the operations is immaterial, For exam-
ple, where an employer owns a factory
and a farm and operates the farm only
for experimental purposes in connection
with the factory, those employees who
devote all their time during a particu-
lar workweek to the direct farming oper-
ations, such as the growing and harvest-
ing of agricultural commodities, are con-
sidered as employed in agriculture. It is
also immaterial whether the agricultural
or horticultural commodities are grown
in enclosed houses, as in greenhouses or
mu.yhroom cellars, or in an open field,
Similarly, the mere fact that production
takes place in a city or on industrial
Premises, such as in hatcheries, rather
than in the country or on premises pos-
sessing the normal characteristics of a
farm makes no difference (see Jordan v.
Stark Brothers Nurseries, 45 F. Supp.
769; Miller Hatcheries v. Boyer, 131 F.
:gzz)ms; Damutz v. Pinchbeck, 158 F. 2d

FARMING IN ALL I1S BRANCHES
§780.107 Scope of the statutory term.

5 The lg'qguage “farming in all its
umnches includes all activities, whether

sted in the definition or not, which con-
stitute farming or a branch thereof un-
der the facts and circumstances.

§780.108 Listed activities.

Siection 3(f), in defining the practices
seg uded as “agriculture” in its statutory
& Ondary meaning, refers to the activ-
W £5 specifically listed in the earlier por-
m‘;n of the definition (the “primary”
ma&négg) as “farming” operations. They
tivey i f‘:‘rft;frc;;em be 1consldered as illustra-

g in all its b 2
Used in the definition, P

§730._ 109  Determination of whether un-
listed activities are “f. arming.”
Unlike the g

! pecifically enumerated
gf:;agonf. the phrase “farming in all its
2y ches” does not clearly indicate its
25 lx:e‘ In determining whether an opera~
Oonititutes “farming in all its

5 ches,” it may be necessary to con-
na:r various circumstances such as the
Wre and purpose of the operations of
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the employer, the character of the place
where the employee performs his
duties, the general types of activities
there conducted, and the purpose and
function of such activities with respect
to the operations carried on by the em-
ployer. The determination may involve a
consideration of the principles contained
in § 780.104. For example, fish farming
activities fall within the scope of the
meaning of “farming in all its branches”
and employers engaged in such opera-
tions would be employed in agriculture.
On the other hand, so-called “bird dog"”
operations of the citrus fruit industry
consisting of the purchase of fruit un-
suitable for packing and of the transpor-
tation and sale of the fruit to canning
plants do not qualify as “farming"” and,
consequently, employees engaged in such
operations are not employed in agricul-
ture. (See Chapman v. Durkin, 214 F. 2d
360 cert. denied 348 U.S. 897; Fort Mason
Fruit Co. v. Durkin, 214 F. 2d 363 cert.
denied, 348 U.S. 897.) However, em-
ployees gathering the fruit at the groves
are considered agricultural workers be-
cause they are engaged in harvesting
operations. (For exempt transportation,
see Subpart J of this part.)

CULTIVATION AND TILLAGE OF THE SOIL

§ 780.110 Operations included in “cul-
tivation and tillage of the soil.”

“Cultivation and tillage of the soil”
includes all the operations necessary to
prepare a suitable seedbed, eliminate
weed growth, and improve the physical
condition of the soil. Thus, grading or
leveling land or removing rock or other
matter to prepare the ground for a
proper seedbed or building terraces on
farmland to check soil erosion are in-
cluded. The application of water, ferti-
lizer, or limestone to farmland is also
included. (See in this connection §§ 780.-
128 et seq. Also see Farmers Reservoir
Co. v. McComb, 337 U.S. 755.) Other
operations such as the commercial pro-
duction and distribution of fertilizer are
not included within the scope of agri-
culture. (McComb v. Super-A Fertilizer
Works, 165 F. 2d 824; Farmers Reservoir
Co. v.McComb, 337 U.8. 755.)

DAIRYING

§ 780.111 “Dairying” as a farming op-
eration.

“Dairying” includes the work of caring
for and milking cows or goats. It also
includes putting the milk in containers,
cooling it, and storing it where done on
the farm. The handling of milk and
cream at receiving stations is not in-
cluded. Such operations as separating
cream from milk, bottling milk and
cream, or making butter and cheese may
be considered as “dairying” under some
circumstances, or they may be consid-
ered practices under the “secondary”
meaning of the definition when per-
formed by a farmer or on a farm, if they
are not performed on milk produced by
other farmers or produced on other
farms. (See the discussions in §§780.128
ef seq.)
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AGRICULTURAL OR HORTICULTURAL
COMMODITIES

§ 780.112 General meaning of “agricul-
tural or heorticultural commodities.™

Section 3(f) of the Act defines as
“ggriculture” the “production, cultiva-
tion, growing, and harvesting” of “agri-
cultural or horticultural commodities,”
and employees employed in such opera-
tions are engaged in agriculture. In
general, within the meaning of the Act,
“agricultural or horticultural commodi-
ties” refers to commodities resulting
from the application of agricultural or
horticultural techniques. Insofar as the
term refers to products of the soil, it
means commodities that are planted and
cultivated by man. Among such com-
modities are the following: Grains, for-
age crops, fruits, vegetables, nuts, sugar
crops, fiber crops, tobacco, and nursery
products. Thus, employees engaged in
growing wheat, corn, hay, onions, car-
rots, sugar cane, seed, or any other agri-
cultural or horticultural commodity are
engaged in “agriculture.” In addition to
such products of the soil, however, the
term includes domesticated animals and
some of their products such as milk, wool,
eges, and honey, The term does not in-
clude commodities produced by indus-
trial techniques, by exploitation of
mineral wealth or other natural re-
sources, or by uncultivated natural
growth. For example, peat humus or peat
moss is not an agricultural commodity.
Wirtz v. Ti Ti Peat Humus Co., 373 f(2d)
209 (C.A.4).

§ 780.113 Seeds, spawn, etc.

Seeds and seedlings of agricultural
and horticultural plants are considered
“agricultural or horticultural commodi-
ties.” Thus, since mushrooms and beans
are considered “agricultural or horticul-
tural commodities,” the spawn of mush-
rooms and bean sprouts are also so con-
sidered and the production, cultivation,
growing, and harvesting of mushroom
spawn or bean sprouts is ‘“‘agriculture”
within the meaning of section 3(f).

§ 780.114 Wild commaodities.

Employees engaged in the gathering or
harvesting of wild commodities such as
mosses, wild rice, burls and laurel plants,
the trapping of wild animals, or the ap-
propriation of minerals and other un-
cultivated products from the soil are not
employed in “the production, cultivation,
growing, and harvesting of agricultural
or horticultural commodities.” However,
the fact that plants or other commoditigs
actually cultivated by men are of a species
which ordinarily grows wild without be-
ing cultivated does not preclude them
from being classed as “agricultural
or horticultural commodities,” Trans-
planted branches which were cut from
plants growing wild in the field or forest
are included within the term. Cultivated
blueberries are also included.

§ 780.115 Forest products.

Trees grown in forests and the lumber
derived therefrom are not “agricultural
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or horticultural commodities.” Christ-
mas trees, whether wild or planted, are
also not so considered. It follows that em-
ployment in the production, cultivation,
growing, and harvesting of such trees or
timber products is not sufficient to bring
an employee within section 3(f) unless
the operation is performed by a farmer or
on a farm as an incident to or in conjunc-
tion with his or its farming operations.
On the latter point, see §§ 780.160-780.164
which discuss the question of when for-
estry or lumbering operations are inci-
dent to or in conjunction with farming
operations so as to constitute “agricul-
ture.” For a discussion of the exemption
in section 13(a) (13) of the Act for cer-
tain forestry and logging operations in
which not more than eight employees are
employed, see Part 788 of this chapter.

§ 780.116 Commodities included by ref-
erence lo the Agricultural Marketing
Act.

(a) Section 3(f) expressly provides
that the term “agricultural or horticul-
tural commodities” shall include the
commodities defined as agricultural com-
modities in section 15(g) of the Agricul-
tural Marketing Act, as amended (12
U.S.C. 1141-1141j) . Section 15(g) of that
Act provides: “As used in this act, the
term ‘agricultural commodity’ includes,
in addition to other agricultural com-
modities, crude gum (oleoresin) from a
living tree, and the following products as
processed by the original producers of
the crude gum (oleoresin) from which
derived: Gum spirits of turpentine, and
gum resin, as defined in the Naval Stores
Act, approved March 3, 1923” (7 U.S.C.
91-99). As defined in the Naval Stores
Act, “‘gum spirits of turpentine’ means
spirits of turpentine made from gum
(oleoresin) from a living tree” and “ ‘gum
rosin' means rosin remaining after the
distillation of gum spirits of turpentine.”
The production of these commodities is
therefore within the definition of “agri-
culture.”

(b) Since the only oleoresin included
within section 15(g) of the Agricultural
Marketing Act is that derived from a
living tree, the production of oleoresin
from stumps or any sources other than
Hving trees is not within section 3(f). If
turpentine or rosin is produced in any
manner other than the processing of
crude gum from living trees, as by dig-
ging up pine stumps and grinding them
or by distilling the turpentine with steam
from the oleoresin within or extracted
from the wood, the production of the tur-
pentine or rosin is not included in sec-
tion 3(f).

(¢) Similarly, the production of gum
turpentine or gum rosin is not included
when these are produced by anyone
other than the original producer of the
crude gum from which they are de-
rived Thus, if a producer of turpentine
or rosin from oleoresin from living trees
makes such products not only from oleo-
resin produced by him but also from
oleoresin delivered to him by others, he
is not producing a product defined as
an agricultural commodity and em-

ployees engaged in his production op-

RULES AND REGULATIONS

erations are not agricultural employees.
(For an explanation of the inclusion of
the word “production” in section 3(f),
see § 780.117(b).) It is to be noted, how~
ever, that the production of gum tur-
pentine and gum rosin from crude gum
(oleoresin) derived from a living tree
is included within section 3(f) when per-
formed at a central still for and on ac-
count of the producer of the crude gum.,
But where central stills buy the crude
gum they process and are the owners
of the gum turpentine and gum rosin
that are derived from such crude gum
and which they market for their own
account, the production of such gum tur-
pentine and gum rosin is not within
section 3(f).

“PRODUCTION, CULTIVATION, GROWING, AND
HARVESTING” OF COMMODITIES

§ 780.117 “Production,
growing.”

(a) The words “production, cultiva-
tion, growing” describe actual raising
operations which are normally intended
or expected to produce specific agricul-
tural or horticultural commodities. The
raising of such commodities is included
even though done for purely experimen-
tal purposes. The “growing” may take
place in growing media other than soil
as in the case of hydroponics. The words
do not include operations undertaken or
conducted for purposes not concerned
with obtaining any specific agricultural
or horticultural commodity. Thus opera-
tions which are merely preliminary,
preparatory or incidental to the opera-
tions whereby such commodities are ac-
tually produced are not within the terms
“production, cultivation, growing”. For
example, employees of a processor of
vegetables who are engaged in buying
vegetable plants and distributing them
to farmers with whom their employer
has acreage contracts are not engaged
in the “production, cultivation, grow-
ing” of agricultural or horticultural
commodities. The furnishing of mush-
room spawn by a canner of mushrooms
to growers who supply the canner with
mushrooms grown from such spawn does
not constitute the “growing” of mush-
rooms. Similarly, employees of the em-
ployer who is engaged in servicing in-
secticide sprayers in the farmer’s
orchard and employees engaged in such
operations as the testing of soil or genet-
ics research are not included within the
terms. (However, see §§ 780.128, et seq.,
for possible exemption on other
grounds.) The word “production,” used
in conjunction with “cultivation, grow-
ing, and harvesting,” refers, in its natu-
ral and unstrained meaning, to what is
derived and produced from the soil, such
as any farm produce. Thus, “production’
as used in section 3({f) does not refer to
such operations as the grinding and
processing of sugarcane, the milling of
wheat into flour, or the making of
cider from apples. These operations are
clearly the processing of the agricul-
tural commodities and not the produc-
tion of them (Bowie v, Gonzalez, 117 F,
2d 11),

cultivation,
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(b) The word “production” was added
to the definition of “agriculture” in orde
to take care of a special situation—
the production of turpentine and guy
rosins by a process involving the tapping
of living trees. (See S. Rep. No. 230, Tis
Cong., second sess. (1930) ; H.R. Rep. No.
2738, 75th Cong., third sess. p. 29 (1938) )
To insure the inclusion of this proces
within the definition, the word “produc-
tion” was added to section 3(f) in con-
junction with the words “including com-
modities defined as agricultural com-
modities in section 15(g) of the Agri-
cultural Marketing Act, as amended"
(Bowie v. Gonzalez, 117 F, 2d 11). 1t s
clear, therefore, that ‘“production” is nof
used in section 3(f) in the artificial and
special sense in which it is defined in se¢-
tion 3(j). It does not exempt an em-
ployee merely because he is engaged ins
closely related process or occupation di-
rectly essential to the production of agri-
cultural or horticultural commodities, To
s0 construe the term would render un-
necessary the remainder of what Con-
gress clearly intended to be a very
elaborate and comprehensive definition
of “agriculture.” The legislative history
of this part of the definition was consid-
ered by the U.S. Supreme Court in reach-
ing these conclusions in Farmers Reser-
voir Co. v. McComb, 337 U.S. 755.

§ 780.118 “Harvesting”.

(a) The term “harvesting” as used in
section 3(f) includes all operations cus-
tomarily performed in connection with
the removal of the crops by the farmer
from their growing position (Holtville
Alfalfa Mills v. Wyatt, 230 F. 2d 398,
NLRB v. Olaa Sugar Co., 242 F, A
714). Examples include the cutting of
grain, the picking of fruit, the strip-
ping of bluegrass seed, and the dig-
ging up of shrubs and trees grown in
a nursery. Employees engaged on @
plantation in gathering sugarcane as
soon as it has been cut, loading i,
and transporting the cane to a concen-
tration point on the farm are engaged
in “harvesting” (Vives v. Serralles, 143
F. 2d 552).

(b) The combining of grain is exempt
either as harvesting or as a practice per-
formed on a farm in conjunction with of
as an incident to farming operations.
(See in this connection Holtville Alfalfs
Mills v. Wyatt, 230 F. 2d 398.) “H&f'
vesting” does not extend to operations
subsequent to and unconnected with the
actual process whereby agricultural o
horticultural commodities are severed
from their attachment to the soil of
otherwise reduced to possession. For e):-
ample, the processing of sugarcane ng
raw sugar (Bowie v, Gonzalez, 117 F.
11, and see Maneja v. Waialua, 349 US.
254), or the vining of peas are not in-
cluded. For a further discussion on Vii*
ing employees, see § 780.139. thle.tr&nsn
portation to a concentration point 0%
the farm may be included, “lmrvesmt.lrlér
never extends to transportation or 0 o
operations off the farm. Otf-'qhe-fare..
transportation can only be “agrxcult,uan
when performed by the farmer asions
incident to his farming operat =
(Chapman v, Durkin, 214 F. 2d 360 ¢
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denied 348 U.S. 897; Fort Mason Fruit
Co. v. Durkin, 214 F. 2d 363 cert. denied
348 U.S. 897). For further discussion of
this point, see §§ 780.144-780.147; §§ 780.-
152-780.157.

RAISING OF LIVESTOCK, BEES, FUR-BEARING
ANIMALS, OR POULTRY

§780.119 Employment in the specified
operations generally.

Employees are employed in the raising
of livestock, bees, fur-bearing animals or
poultry only if their operations relate
to animals of the type named and con-
stitute the “raising” of such animals. If
these two requirements are met, it makes
no difference for what purpose the ani-
mals are raised or where the operations
are performed. For example, the fact
that cattle are raised to obtain serum
or virus or that chicks are hatched in a
commercial hatchery does not affect the
status of the operations under section
3D,

§780.120 Raising of “livestock.”

The meaning of the term “livestock”
as used in section 3(f) is confined to
the ordinary use of the word and in-
cludes only domestic animals ordinar-
ily raised or used on farms. That Con-
gress did not use this term in its
generic sense is supported by the spe-
cific enumeration of activities, such
as the raising of fur-bearing animals,
which would be included in the generic
meaning of the word. The term in-
cludes the following animals, among
others: cattle (both dairy and beef
cattle), sheep, swine, horses, mules,
donkeys, and goats. It does not in-
clude such animals as albino and other
rats, mice, guinea pigs, and hamsters,
which are ordinarily used by labora-
tories for research purposes (Mitchell
V. Maxfield, 12 WH Cases 792 (S.D.
Ohio), 29 Lahor Cases 68, 781). Fish
are not “livestock” (Dunkly v. Erich,
158 F. 2d 1), but employees employed
In propagating or farming of fish may
qualify for exemption under section
13(a)(6) or 13(b)(12) of the Act as
stafed in §780.109 as well as under
section 13(a) (5), as explained in Part
84 of this chapter.

8 " 3 e
§ 780._1 21  What constitutes “raising” of
livestock.

m'le'he term “raising” employed with
_mclrgnce to livestock in section 3(f)
i udes such operations as the breed-
cag' fattgning, feeding, and general
]rq of livestock. Thus, employees ex-
fUi%Wely engaged in feeding and fat-
9mnjg‘ livestock in stock pens where
peii;gestock_ remains for a substantial
i Of time are engaged in the
the ung of livestock. The fact that
e vestock is purchased to be fat-
s and is not bred on the premises
- not characterize the fattening
= ?iovmething other than the “raising”
lvies (f:;EOCk' The feeding and care of
R does not necessarily or under
ing"c Cumstances constitute the “rais-
o of such livestock, however. It
o ear, for example, that animals are

being “ralsed” in the pens of
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stockyards or the corrals of meat
packing plants where they are confined
for a period of a few days while en
route to slaughter or pending their
sale or shipment. Therefore, employ~
ees employed in these places in feed-
ing and caring for the constantly
changing group of animals cannot rea-
sonably be regarded as ‘“raising” live-
stock (NLRB v. Tovrea Packing Co.,
111 F. 2d 626, cert. denied 311 U.S.
668; Walling v. Friend, 156 F. 2d 429),
Employees of a cattle raisers’ associa-
tion engaged in the publication of a
magazine about cattle, the detection of
cattle thefts, the location of stolen
cattle, and apprehension of cafttle
thieves are not employed in raising
livestock and are not engaged in
agriculture.

§ 780.122  Activities
horses.

Employees engaged in the breeding,
raising, and training of horses on farms
for racing purposes are considered agri-
cultural employees. Included are such
employees as grooms, attendants, exer-
cise boys, and watchmen employed at the
breeding or training farm. On the other
hand, employees engaged in the racing,
training, and care of horses and other
activities performed off the farm in con-
nection with commereial racing are not
employed in agriculture. For this pur-
pose, a training track at a racetrack is
not a farm. Where a farmer is engaged
in both the raising and commercial rac-
ing of race horses, the activities per-
formed off the farm by his employees
as an incident to racing, such as the
training and care of the horses, are not
practices performed by the farmer in
his capacity as a farmer or breeder as
an incident to his raising operations.
Employees engaged in the feeding, care,
and training of horses which have been
used in commercial racing and returned
to a breeding or training farm for such
care pending entry in subsequent races
are employed in agriculture,

§ 780.123 Raising of bees.

The term “raising of * * * bees” refers
to all of those activities customarily per-
formed in connection with the handling
and keeping of bees, including the treat-
ment of disease and the raising of queens

§ 780.124 Raising of fur-bearing ani-

mals.

(a) The term “fur-bearing animals”
has reference to animals which bear fur
of marketable value and includes, among
other animals, rabbits, silver foxes,
minks, squirrels, and muskrats. Animals
whose fur lacks marketable value, such
as albino and other rats, mice, guinea
pigs, and hamsters, are not “fur-bear-
ing animals” which within the meaning
of section 3(f).

(b) The term “raising” of fur-bearing
animals includes all those activities cus-
tomarily performed in connection with
breeding, feeding and caring for fur-
bearing animals, including the treatment
of disease. Such treatment of disease has
reference only to disease of the animals

relating to race
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being bred and does not refer to the use
of such animals or their fur in experi-
menting with disease or treating dis-
eases in others. The fact that muskrats
or other fur-bearing animals are propa-
gated in open water or marsh areas
rather than in pens does not prevent the
raising of such animals from constituting
the “raising of fur-bearing animals.”
Where wild fur-bearing animals propa-
gate in their native habitat and are not
raised as above described, the trapping
or hunting of such animals and activi-
ties incidental thereto are not included
within section 3(f).

§ 780.125 Raising of poultry in general,

(a) The term “poultry” includes do-
mesticated fowl and game birds. Ducks
and pigeons are included. Canaries and
parakeets are not included.

(b) The “raising” of poultry includes
the breeding, hatching, propagating,
feeding, and general care of poultry.
Slaughtering, which is the antithesis of
“raising,” is not included. To constitute
“agriculture,” slaughtering must come
within the secondary meaning of the
term “agriculture.” The temporary feed-
ing and care of chickens and other poul-
try for a few days pending sale, shipment
or slaughter is not the “raising” of
poutry. However, feeding, fattening and
caring for poultry over a substantial pe-
riod may constitute the “raising” of
poultry.

§ 780.126 Contract
raising pouliry.
Feed dealers and processors sometimes
enter into contractural arrangements
with farmers under which the latter
agree fto raise to marketable size baby
chicks supplied by the former who also
undertake to furnish all the required feed
and possibly additional items. Typically,
the feed dealer or processor retains title
to the chickens until they are sold. Under
such an arrangement, the activities of
the farmers and their employees in rais-
ing the poultry are clearly within section
3(f). The activities of the feed dealer or
processor, on the other hand, are not
“raising of poultry” and employees en-
gaged in them cannot be considered agri-
cultural employees on that ground. Em-~
ployees of the feed dealer or processor
who perform work on a farm as an inci-
dent to or in conjunction with the rais-
ing of poultry on the farm are employed
in “secondary” agriculture (see §§ 780.-
137 et seq., and Johnston v. Cotton Pro-
ducers Assn., 244 F. 2d 553).

§ 780.127 Hatchery operations.

Hatchery operations incident to the
breeding of poultry, whether performed
in a rural or urban location, are the
“raising of poultry” (Miller Hatcheries
v. Boyer, 131 F. 2d 283). The application
of section 3(f) to employees of hatcheries
is further discussed in §§ 780.210-780.214,

PRrACTICES EXEMPT UNDER “SECONDARY”
MEANING OF AGRICULTURE (GENERALLY

§ 780,128 Ceneral statement on **sec-
ondary” agriculture,

The discussion in §§ 780.106-780.127

relates to the direct farming operations

arrangements for
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which come within the “primary’ mean-
ing of the definition of “agriculture.” As
defined in section 3(f) “agriculture” in-
cludes not only the farming activities
described in the “primary’” meaning but
also includes, in its “secondary” mean-
ing, “any practices (including any for-
estry or lumbering operations) per-
formed by a farmer or on a farm as an
incident to or in conjunction with such
farming operations, including prepara-
tion for market delivery to storage or to
market or to carriers for transportation
to market” The legislative history makes
it plain that this language was particu-
larly included to make certain that in-
dependent contractors such as threshers
of wheat, who travel around from farm
to farm to assist farmers in what is rec-
ognized as a purely agricultural task
and also to assist a farmer in getting his
agricultural goods to market in their
raw or natural state, should be included
within the definition of agricultural em-
ployees (see Bowie v. Gonzalez, 117 F.
2d 11; 81 Cong, Rec. 7876, 7888).

§ 780.129 Required relationship of prac-
tices to farming operations,

To come within this secondary mean-
ing, a practice must be performed either
by a farmer or on a farm. It must also
be performed either in connection with
the farmer’s own farming operations or
in connection with farming operations
conducted on the farm where the prac-
tice is performed. In addition, the prae-
tice must be performed “‘as an incident
to or in conjunction with"” the farming
operations. No matter how closely related
it may be to farming operations, a prac-
tice performed neither by a farmer nor on
a farm is not within the scope of the
“secondary” meaning of “agriculture.”
Thus, employees employed by commis-
sion brokers in the typical activities con-
ducted at their establishments, ware-
house employees at the typical tobacco
warehouses, shop employees of an em-
ployer engaged in the business of serv-
icing machinery and equipment for
farmers, plant employees of a company
dealing in eggs or poultry produced by
others, employees of an irrigation com-
pany engaged in the general distribution
of water to farmers, and other employees
similarly situated do not generally come
within the secondary meaning of “agri-
culture.” The inclusion of industrial
operations is not within the intent of
the definition in section 3(f), nor are
processes that are more akin to manu-
facturing than to agriculture (see Bowie
v. Gonzales, 117 F. 2d 11; Fleming v.
Hawkeye Pearl Button Co., 113 F, 2d 52;
Holtville Alfalfa Mills v. Wyatt, 230 F.
2d 398; Maneja v. Waialua, 349 U.S. 254;
Mitchell v. Budd, 350 U.S. 473).

PRACTICES PERFORMED “BY A FARMER"

§ 780.130 Performance *by a farmer"
generally.

Among other things, a practice must
be performed by a farmer or on a farm
in order to come within the secondary
portion of the definition of “agriculture.”
No precise lines can be drawn which will
serve to delimit the term ‘“farmer” in all
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cases. Essentially, however, the term is
an occupational title and the employer
must be engaged in activities of a type
and to the extent that the person ordi-
narily regarded as a “farmer” is engaged
in order to qualify for the title. If this
test is met, it is immaterial for what
purpose he engages in farming or
whether farming is his sole occupation.
Thus, an employer’s status as a “farmer”
is not altered by the fact that his only
purpose is to obtain products useful to
him in a non-farming enterprise which
he conducts. For example, an employer
engaged in raising nursery stock is a
“farmer” for purposes of section 3(f)
even though his purpose is to supply
goods for a separate establishment where
he engages in the retail distribution of
nursery products. The term “farmer” as
used in section 3(f) is not confined fo
individual persons. Thus an association, a
partnership, or a corporation which en-
gages in actual farming operations may
be a *farmer” (see Mitchell v. Budd,
350 U.S. 473). This is so even where it
operates “what might be called the agri-
cultural analogue of the modern indus-
trial assembly line" (Maneja v. Waialua,
349 U.S. 254).

§ 780.131 Operations whiech constitate
one a “farmer™.

Generally, an employer must under-
take farming operations of such scope
and significance as to constitute a dis-
tinet activity, for the purpose of yielding
a farm produet, in order to be regarded
as a “farmer.” It does not necessarily
follow, however, that any employer is a
“farmer” simply because he engages in
some actual farming operations of the
type specified in section 3(f). Thus, one
who merely harvests a crop of agricul-
tural commodities is not a “farmer” al-
though his employees who actually do
the harvesting are employed in “agricul-
ture” in those weeks when exclusively
so engaged. As a general rule, a farmer
performs his farming operations on land
owned, leased, or controlled by him and
devoted to his own use. The mere fact,
therefore, that an employer harvests a
growing crop, even under a partnership
agreement pursuant to.which he pro-
vides credit, advisory or other services,
is not generally considered to be suffi-
cient to qualify the employer so engaged
as a “farmer.” Such an employer would
stand, in packing or handling the prod-
uct, in the same relationship to the prod-
uce as if it were from the fields or groves
of an independent grower. One who en-
gaged merely in practices which are in-
cidental to farming is not a “farmer.” For
example, a company which merely pre-
pares for market, sells, and ships flowers
and plants grown and cultivated on
farms by affiliated corporations is not a
“farmer.” The fact that one has sus-
pended actual farming operations dur-
ing a period in which he performs only
practices incidental to his past or pros-
pective farming operations does not, how-
ever, preclude him from qualifying as
a “farmer.” One otherwise qualified as
a farmer does not lose his status as such
because he performs farming operations
on land which he does not own or con-

trol, as in the case of a cattleman usin
public lands for grazing.

§ 780.132 Operations must be performed

“by” a farmer.

“Farmer” includes the employees of 2
farmer. It does not include an employer
merely because he employs a farmer o
appoints a farmer as his agent to do
the actual work. Thus, the stripping of
tobacco, i.e., removing leaves from the
stalk, by the employees of an independ.
ent warehouse is not a practice per-
formed “by a farmer” even though the
warehouse acts as agent for the tobacw
farmer or employs the farmer in the
stripping operations, One who merely
performs services or supplies materials
for farmers in return for compensation
in money or farm products is not &
“farmer.” Thus, a person who provides
credit and management services to farm-
ers cannot qualify as a “farmer” on that
account. Neither can a repairman who
repairs and services farm machinery
qualify as a “farmer” on that basis.
Where crops are grown under contract
with a person who provides a market,
contributes counsel and advice, make
advances and otherwise assists the
grower who actually produces the crop,
it is the grower and not the person with
whom he contracts who is the farmer
with respect to that crop (Mitchell v.
Huntsville Nurseries, 267 F. 2d 286).

§ 780,133 Farmers’
“farmer."”

(a) The phrase “by a farmer” coves
practices performed either by the farmer
himself or by the farmer through his
employees. Employees of a farmers' ¢0-
operative association, however, are effl-
ployed not by the individual farmers wpa
compose its membership or who are iis
stockholders, but by the cooperative &-
sociation itself. Cooperative associations
whether in the corporate form or nol
are distinet, separate entities from the
farmers who own or compose them. The
work performed by a farmers' cooperd
tive association is not work performed
“by a.farmer” but for farmers. There-
fore, employees of a farmers’ cooperatiie
association are not generally engagedk}
any practices performed “by a farmel
within the meaning of section 3({)
(Farmers Reservoir Co. v. McComb, 31
U.S. 755; Goldberg v. Crowley Ride
Ass'm., 295 F. 2d 7; McComb v. Puerid
Rico Tobacco Marketing Co-op ASSI-
80 F. Supp. 953, 181 F. 2d 687). 'ﬂ*i
legislative history of the Act suppor¥
this interpretation. Statutes usually ¢i®
farmers’ cooperative associations in 'ei-‘;
press terms if it is intended that thes .
included. The omission of express &%
guage from the Fair Labor Standﬂ{ﬂ;
Act is significant since many UNSUCCESS
ful attempts were made on the ﬂom’l"r
Congress to secure special treatment 0
such cooperatives.

(b) It is possible that some farm #
cooperative associations may thex}xsehfo
engage in actual farming Operauor:s :
an extent and under circumstances ;
cient to qualify as a “farmer.” In‘f“l;
case, any of their employees who perior

cooperative as 4

ers
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practices as an incident to or in con-
junction with such farming operations
are employed in “agriculture.”

PrRACTICES PERFORMED “ON A Farm”

§780.134 Performance “on a farm®
generally.

1f a practice is not performed by a
farmer, it must, among other things, be
performed “on a farm” to come within
the secondary meaning of “agriculture”
in section 3(f). Any practice which can-
not be performed on a farm, such as
“delivery to market,” is necessarily ex-
cluded, therefore, when performed by
someone other than a farmer (see
Farmers Reservoir Co. v. McComb, 337
US. 755; Chapman v. Durkin, 214 F. 2d
360, cert, denied 348 US. 897; Fort
Mason Fruit Co. v. Durkin, 214 F. 24 363,
cerf. denied 348 U.S. 897). Thus, em-
ployees of an alfalfa dehydrator engaged
in hauling chopped or unchopped alfalfa
away from the farms to the dehydrating
plant are not employed in a practice per-
formed *‘on a farm."”

§ 780.135 Meaning of “farm.”

A “farm” is a tract of land devoted to
the actual farming activities included in
the first part of section 3(f). Thus, the
gathering of wild plants in the woods for
transplantation in a nursery is not an
operation performed “on a farm.” (For
8 further discussion, see § 780.207.) The
total area of a tract operated as a unit
for farming purposes is included in the
“farm,” irrespective of the fact that
some of this area may not be utilized for
actual farming operations (see NLRB v.
Olaa Sugar Co., 242 F. 2d 714; In re
Princeville Canning Co., 14 WH Cases
641 and 762). It is immaterial whether a
farm is situated in the city or in the
country. However, & place in a city where
o primary farming operations are per-
formed is not a farm even if operated by
& farmer (Mitchell v. Huntsville
Nurseries, 267 F. 2d 286).

§780.136 Employment in practices on
afarm.,

Employees engaged in building ter-
races or threshing wheat and other grain,
employees engaged in the erection of
silos and granaries, employees engaged
}n digging wells or building dams for
arm ponds, employees engaged in in-
Sbecting and culling flocks of poultry,
&nd pilots and flagmen engaged in the
aerial dusting and spraying of crops are
examples of the types of employees of

dependent contractors who may be
?gnsider'gd employed in practices per-

Imled on a farm.” Whether such em-
Dioyees are engaged in “agriculture” de-
i{eﬂd& of course, on whether the prac-
Jces are performed as an incident to or
1:; tonjunction with the farming opera-
c"ns on the particular farm, as dis-
fissed In §§1780.141-780.147; that is,
“flether they are carried on as a part
gmthe agricultural function or as a sep-
.;-‘:‘y organized productive activity
; 3 80.104—780.144). Even though an
Mplovee may work on several farms
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during a workweek, he is regarded as em-
ployed “on a farm" for the entire work-
week if his work on each farm pertains
solely to farming operations on that
farm. The fact that a minor and inci-
dental part of the work of such an em-
ployee occurs off the farm will not affect
thig conclusion. Thus, an employee may
spend a small amount of time within
the workweek in transporting necessary
equipment for work to be done on farms.
Field employees of a canner or processor
of farm products who work on farms
during the planting and growing season
where they supervise the planting opera-
tions and consult with the grower on
problems of cultivation are employed in
practices performed “on a farm"” so long
as such work is done entirely on farms
save for an incidental amount of report-
ing to their employer’s plant. Other em-
ployees of the above employers employed
away from the farm would not come
within section 3(f). For example, airport
employees such as mechanics, loaders,
and office workers employed by a crop
dusting firm would not be agriculture
employees (Wirtz .v. Boyls dba Boyls
Dusting and Spraying Service 230 F.
Supp 246, aff’d per curiam 352 F. (2d)
63; Tobin v. Wenatchee Air Service, 10
WH Cases 680, 21 CCH Lab, Cas. Para-
graph 67,019 (ED. Wash.) ).

“SucH FARMING OPERATIONS—OF THE
FARMER

§ 780.137 Practices must be performed
in connection with farmer’s own
farming.

“Practices * * * performed by a
farmer” must be performed as an inci-
dent to or in conjunction with “such
farming operations” in order to consti-
tute “agriculture” within the secondary
meaning of the term. Practices per-
formed by a farmer in connection with
his nonfarming operations do not satisfy
this requirement (see Calaf v. Gonzalez,
127 F. 2d 934; Mitchell v. Budd, 350 U.S.
473). Furthermore, practices performed
by a farmer can meet the above require-
ment only in the event that they are
performed in connection with the farm-
ing operations of the same farmer who
performs the practices. Thus, the re-
quirement is not met with respect to
employees engaged in any practices per-
formed by their employer in connection
with farming operations that are not his
own (see Farmers Reservoir Co. v. Me-
Comb, 337 U.S. 755; Mitchell v. Hunt,
263 F. 2d 913; NLRB v. Olaa Sugar Co.,
242 F. 2d T14; Mitchell v. Huntsville
Nurseries, 267 F. 2d 286; Bowie v. Gon~
zalez, 117 F. 2d 11), The processing
by a farmer of commodities of other
farmers, if incident to or in conjunction
with farming operations, is incidental
to or in conjunction with the farming
operations of the other farmers and not
incidental to or in conjunction with the
farming operations of the farmer doing
the processing (Mitchell v. Huntsville
Nurseries, supra; Farmers Reservoir Co.
v. McComb, supra; Bowie v. Gonzalez,
supra).
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§ 780.138 Application of the general
principles.

Some examples will serve to illustrate
the above principles. Employees of a fruit
grower who dry or pack fruit not grown
by their employer are not within section
(f). This is also true of storage opera-
tions conducted by a farmer in connec-
tion with products grown by someone
other than the farmer. Employees of a
grower-operator of a sugarcane mill who
transport cane from fields fo the mill are
not within section 3(f) where such cane
is grown by independent farmers on their
land as well as by the mill operator
(Bowie v. Gonzalez, 117 F. 2d 11). Em-
ployees of a tobacco grower who strip
tobacco (i.e., remove the leaves from the
stalk) are not agricultural employees
when performing this operation on to-
bacco not grown by their employer. On
the other hand, where a farmer rents
some space in a warehouse or packing-
house located off the farm and the farm-
er’s own employees there engage in han-
dling or packing only his own products
for market, such operations by the farm-
ers are within section 3(f) if performed
as an incident to or in conjunction with
his farming operations. Such arrange-
ments are distinguished from those
where the employees are not actually
employed by the farmer. The fact that a
packing shed is conducted by a family
partnership, packing products exclu-
sively grown on lands owned and oper-
ated by individuals constituting the part-
nership, does not alter the status of the
packing activity. Thus, if in a particular
case an individual farmer is engaged in
agriculture, a family partnership which
performs the same operations would also
be engaged in agriculture. (Doflemeyer v.
NLRB, 206 F. 2d 813.) However, an in-
corporated association of farmers that
does not itself engage in farming opera-
tions is not engaged in agriculture though
it processes at its packing shed produce
grown exclusively by the farmer mem-
bers of the association. (Goldberg v.
Crowley Ridge and Fruit Growers As-
sociation, 295 F (2d) 7 (C.A. 8).)

§ 780.139 Pea vining.

Vining employees of a pea vinery lo-
cated on a farm, who vine only the peas
grown on that particular farm, are en-
gaged in agriculture. If they also vine
peas grown on other farms, such opera-
tions could not be within section 3(f)
unless the farmer-employer owns or op-
erates the other farms and vines his own
peas exclusively. However, the work of
vining station employees in weeks in
which the stations vine only peas grown
by a canner on farms owned or leased by
him is considered part of the canning
operations. As such, the cannery opera-
tions, including the vining operations,
are within section 3(f) only if the can-
ner cans crops which he grows himself
and if the canning operations are sub-
ordinate to the farming operations.

§ 780.110 Place of performing the prac-
tice as a factor.

So long as the farming operations to
which a farmer's practice pertains are
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performed by him in his capacity as a
farmer, the status of the practice is
not necessarily altered by the fact that
the farming operations take place on
more than one farm or by the fact that
some of the operations are performed
off his farm (NLRB v. Olaa Sugar Co.,
242 F. 2d 714). Thus, where the practice
is performed with respect to products of
farming operations, the controlling con-
sideration is whether the products were
produced by the farming operations of
the farmer who performs the practice
rather than at what place or on whose
land he produced them. Ordinarily, a
practice performed by a farmer in con-
nection with farming operations con-
ducted on land which he owns or leases
will be considered as performed in con-
nection with the farming operations of
such farmer in the absence of facts in-
dicating that the farming operations are
actually those of someone else. Con-
versely, a contrary conclusion will ordi-
narily be justified if such farmer is not
the owner or a bona fide lessee of such
land during the period when the farm-
ing operations take place. The question
of whose farming operations are actually
being conducted in cases where they are
performed pursuant to an agreement or
arrangement, not amounting to a bona
fide lease, between the farmer who per-
forms the practice and the landowner
necessarily involves a careful scrutiny of
the facts and circumstances surrounding
the arrangement. Where commodities
are grown on the farm of the actual
grower under  contract with another,
practices performed by the latter on the
commodities, off the farm where they
were grown, relate to farming operations
of the grower rather than to any farm-
ing operations of the contract purchaser.
This is true even though the contract
purports to lease the land to the latter,
give him the title to the crop at all times,
and confer on him the right to supervise
the growing operations, where the facts
as a whole show that the contract pur-
chaser provides a farm market, cash ad-
vances, and advice and counsel but does
not really perform growing operations
(Mitchell v. Huntsville Nurseries, 267
F. 2d 286).

“SucH FARMING OPERATIONS'—ON THE
FarMm

§ 780.141 Practices must relate to farm-
ing operations on the particular farm.
“Practices * * * performed * * * on
a farm” must be performed as an inci-
dent to or in conjunction with “such
farming operations” in order to consti-
tute “agriculture’” within the secondary
meaning of the term. No practice per-
formed with respect to farm commodi-
ties is within the language under dis-
cussion by reason of its performance on
a farm unless all of such commodities are
the products of that farm. Thus, the per-
formance on a farm of any practice, such
as packing or storing, which may be in-
cidental to farming operations cannot
constitute a basis for considering the
employees engaged in agriculture if the
practice is performed upon any come«
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modities that have been produced else-
where than on such farm (see Mitchell v.
Hunt, 263 F. 2d 913). The construction
by an independent contractor of a gran-
ary on a farm is not connected with
“such” farming operations if the farmer
for whom it is built intends to use the
structure for storing grain produced on
other farms. Nor is the requirement met
with respect to employees engaged in any
other practices performed on a farm, but
not by a farmer, in connection with
farming operations that are not con-
ducted on that particular farm. The fact
that such a practice pertains to farming
operations generally or to those per-
formed on a number of farms, rather
than to those performed on the same
farm only, is sufficient to take it outside
the scope of the statutory language. Area
soil surveys and genetics research ac-
tivities, results of which are made avail-
able to a number of farmers, are typical
of the practices to which this principle
applies and which are not within sec-
tion 3(f) under this provision.

§ 780.142 Practices on a farm not re-
Iated to farming operations.

Practices performed on a farm in con-
nection with nonfarming operations per-
formed on or off such farm do not meet
the requirement stated in § 780.141. For
example, if a farmer operates a gravel pit
on his farm, none of the practices per-
formed in connection with the operation
of such gravel pit would be within section
3(f). Whether or not some practices are
performed in connection with farming
operations conducted on the farm where
they are performed must be determined
with reference to the purpose of the
farmer for whom the practice is per-
formed. Thus, land clearing operations
may or may not be connected with such
farming operations depending on
whether or not the farmer intends to
devote the cleared land to farm use.

§ 780.143 Practices on a farm not per-
formed for the farmer.

The fact that a practice performed on
a farm is not performed by or for the
farmer is a strong indication that it is
not performed in connection with the
farming operations there conducted.
Thus, where such an employer other than
the farmer performs certain work on a
farm solely for himself in furtherance of
his own enterprise, the practice cannot
ordinarily be regarded as performed in
connection with farming operations con-
ducted on the farm. For example, it is
clear that the work of employees of a
utility company in trimming and cutting
trees for power and communications
lines is part of a nonfarming enterprise
outside the scope of agriculture. When
a packer of vegetables or dehydrator of
alfalfa buys the standing crop from the
farmer, harvests it with his own crew
of employees, and transports the har-
vested crop to his off-the-farm packing
or dehydrating plant, the transporting
and plant employees, who are not en-
gaged in “primary” agriculture as are
the harvesting employees (see NLRB v,
Olaa Sugar Co. 242 F. 2d 7T14), are
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clearly not agricultural employees, Sucy
an employer cannot automatically be.
come an agricultural employer by merely
transferring the plant operations to the
farm so as to meet the “on a fam"
requirement. His employees will continye
outside the scope of agriculture if the
packing or dehydrating is not in reality
done for the farmer. The question of for
whom the practices are performed is one
of fact. In determining the question
however, the fact that prior to the per-
formance of the packing or dehydrating
operations, the farmer has relinquished
title and divested himself of further
responsibility with respect to the product,
is highly significant.

PERFORMANCE OF THE PRACTICE “As ¥
INCIDENT TO OR IN CONJUNCTION WITh"
THE FARMING OPERATIONS

§ 780.144 *“*As an incident to or in con
junction with” the farming opers
tions.

In order for practices other than actual
farming operations to constitute “agri-
culture” within the meaning of section
3(f) of the Act, it is not enough that they
be performed by a farmer or on a farm
in connection with the farming opera-
tions conducted by such farmer or on
such farm, as explained in §§ 780.129-
780.143. They must also be performed “as
an incident to or in conjunction with"
these farming operations. The line be-
tween practices that are and those that
are not performed “as an incident fo or
in conjunction with” such farming oper-
ations is not susceptible of precise defl-
nition. Generally, a practice pex'x’prme_d
in connection with farming operationsis
within the statutory language only if it
constitutes an established part of agn-
culture, is subordinate to the farming
operations involved, and does not amount
to an independent business. Industril
operations (Holtville Alfalfa Mills V.
Wyatt, 230 F. 2d 398) and processes thal
are more akin to manufacturing than 0
agriculture (Maneja v. Walalua, 349
U.S. 254; Mitchell v. Budd, 350 U.S. 473!
are not included, This is also true when
on-the-farm practices are performed for
a farmer. As to when practices may b
regarded as performed for a farmer, s&
§ 780.143.

§ 780.145 The relationship is d"“l":'
mined by consideration of all ro
vant factors.

The character of a practice as a part
of the agricultural activity or as a dif
tinct business activity must be qetver;
mined by examination and evaluation 0§
all the relevant facts and circumstance
in the light of the pertinent language a2
intent of the Act. The result will not &
pend on any mechanical application
isolated factors or tests. Rather, the 10 2
situation will control (Maneja v. Wamlus.
349 U.S. 254; Mitchell v. Buqd. 350 U‘
473). Due weight should be given 0 &5
available criteria which may ndiCe
whether performance of such a Pracey
may properly be considered an inc e
to farming within the intent of the 0-
Thus, the general relationship, if ang '
the practice to farming as evidence
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common understanding, competitive fac-
tors, and the prevalence of its perform-
ance by farmers (see § 780.146) , and simi-
lar pertinent matters should be consid-
ered. Other factors to be considered in
determining whether a practice may be
properly regarded as incidental to or in
conjunction with the farming operations
of a particular farmer or farm include
the size of the operations and respective
sums invested in land, buildings and
equipment for the regular farming opera-
tions and in plant and equipment for per-
formance of the practice, the amount of
the payroll for each type of work, the
number of employees and the amount of
time they spend in each of the activities,
the extent to which the practice is per-
formed by ordinary farm employees and
the amount of interchange of employees
between the operations, the amount of
revenue derived from each activity, the
degree of industrialization involved, and
the degree of separation established be-
tween the activities. With respect to
practices performed on farm products
(see § 780.147) and in the consideration
of any specific practices (see §§ 780.148—
780.158 and 780.205-780.214), there may
be special factors in addition to those
above mentioned which may aid in the
determination.

§760.146 Importance of relationship of
the practice to farming generally,

The inclusion of incidental practices
in the definition of agriculture was not
intended to ineclude typieal factory work-
&5 or industrial operations, and the
sponsors of the bill made it clear that
the erection and operation on a farm by
a fam_xer of a factory, even one using raw
materials which he grows, “would not
make the manufacturing * * * a farm-
Ing operation” (see 81 Cong. Rec. 7658;
Mangja V. Waialua, 349 U.S. 254). Ac-
cordingly, in determining whether a
given practice is performed “as an inci-
dent to or in conjunction with” farm-
ing operations under the intended mean-
ing of section 3(f), the nature of the
Practice and the circumstances under
Which it is performed must be considered
in the light of fhe common understand-
Ing of what is agricultural and what is
?ot. of the facts indicating whether per-
ormance of the practice is in competition
With agricultural or with industrial oper-
ations, and of the extent to which such
? bractice is ordinarily performed by
Armers incidentally to their farming
;mmtxom (see Bowie v. Gonzalez, 117
93'42.’d 11; Calaf v. Gonzalez, 127 F. 2d

t'c Vives v. Seralles, 145 F. 2d 552;
mrmlIIell v. Hunt, 263 F. 2d 913; Holtville
Mltcha Mills v, Wyatt, 230 F. 24 398;

> ell v. Budd, 350 U.S. 473; Maneja v.
k alua, supra). Such an inquiry would
wlt)lpear to have a direct bearing on
e retther & practice is an “established”
ers oy €Ticulture. The fact that farm-

vennauslng 4 commodity on which a
; am!{ractice Is performed do not or-
S v Perform such a practice has been
the precd & significent indication that
i Practice is not “agriculture” within
it ocondary meaning of section 3(f)

Whell v. Budd, supra: Maneja v.
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Waialua, supra). The test to be applied
is not the proportion of those perform-
ing the practice who produce the com-
modities on which it is performed but the
preportion of those producing such com-
modities who perform the practice
(Maneja v. Waialua, supra). In Mitchell
v. Budd, supra, the U.S. Supreme Court
found that the following two factors
tipped the scales so as to take the em-
ployees of tobacco bulking plants outside
the scope of agriculture: Tobacco farm-
ers do not ordinarily perform the bulk
ing operation; and, the bulking operation
is a process which changes tobacco leaf
in many ways and turns it into an in-
dustrial product.

§ 720.147 Practices performed on farm
products-special factors considered.

In determining whether a practice per-
formed on agricultural or horticultural
commodities is incident to ov in con-
junction with the farming operations of
a farmer or a farm, it is also necessary
to consider the type of product resulting
from the practice—as whether the raw
or natural state of the commodity has
been changed. Such a change may be a
strong indication that the practice is
not within the scope of argiculture
(Mitchell v. Budd, 350 U.S. 473); the
view was expressed in the legislative de-
bates on the Act that it marks the di-
viding line between processing as an
agricutural function and processing as a
manufacturing operation (Maneja v.
Waialua, 349 U.S. 254, citing 81 Cong.
Rec. 7659-7660, 7877-7879). Considera-
tion should also be given to the value
added to the product as a result of the
practice and whether a sales organiza-
tion is maintained for the disposal of
the product. Seasonality of the opera-
tions involved in the practice would not
be very helpful as a test to distinguish be-
tween operations incident to agriculture
and operations of commercial or indus-
trial processors who handle a similar
volume of the same seasonal crop. But
the length of the period during which the
practice is performed might cast some
light on whether the operations are con-
ducted as a part of agriculture or as a
separate undertaking when considered
together with the amount of investment,
payroll, and other factors, In some cases,
the fact that products resulting from the
practice are sold under the producer’s
own label rather than under that of the
purchaser may furnish an indication that
the practice is conducted as a separate
business activity rather than as a part
of agriculture.

PRACTICES INCLUDED WHEN PERFORMED AS
PrOVIDED 1IN SEcTION 3(f)

§780.148 *“Any” practices meeting the
requirements will qualify for exemp-
tion.

The language of section 3(f) of the
Act, in defining the “secondary” mean-
ing of “agriculture,” provides that any
practices performed by a farmer or on
a farm as an incident to or in conjunc-
tion with such (his or its) farming opera-
tions are within the definition. The prac-
tices which may be exempt as “agricul-
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ture” if so performed are stated to in-
clude forestry or lumbering operations,
preparation for market, and delivery to
storage or to market or to carriers for
transportation to market. The specifica-
tion of these practices is illustrative
rather than limiting in nature. The broad
language of the definition clearly in-
cludes all practices thus performed and
not merely those named (see Maneja v.
Waialua, 349 U.S. 254).

§ 780.149 Named practices as well as
others must meet the requirements,

The specific practices named in sec-
tion 3(f) must, like any others, be per-
formed by a farmer or on a farm as an
incident to or in conjunction with such
farming operations, for this condition
applies to “any” practices brought within
the secondary meaning of agriculture as
defined in that section of the Act. Thus,
the preparation for market, by a farmer’s
employees on a farm of animals to be
sold at a livestock auction is not within
section 3(f) if animals from other
farmers and other farms are also
handled. The practice is not performed
as an incident to or in conjunction with
“such” farming operations, that is, the
operations of the farmer by whom, or of
the farm on which, the livestock is raised
(Mitehell v. Hunt, 263 F. 2d 913)

PREPARATION FOR MARKET

§ 780.150 Scope and limits of “prepara-
tion for marker.”

“Preparation for market” is also
named as one of the practices which may
bé included in “agriculture.” The term
includes the operations normally per-
formed upon farm ecommodities to pre-
pare them for the farmer's market. The
farmer's market normally means the
wholesaler, processor, or distributing
agency to which the farmer delivers his
produets. “Preparation for market”
clearly has reference to activities which
precede “delivery to market.” Tt is not,
however, synonymous with *“preparation
for sale.” The term must be treated dif-
ferently with respect to various com-
modities. It is emphasized that “prep-
aration for market,” like other practices,
must be performed “by a farmer or on a
farm as an incident to or in conjunction
with such farming operations” in order
to be within section 3(f).

§ 780.151 Particular operations on com-
modities.

Subject to the rules heretofore dis-
cussed, the following activities are,
among others, activities that may be
performed in the “preparation for
market” of the indicated commodities
and may come within section 3(f) :

(a) Grain, seed, and forage crops.

Weighing, binning, stacking, drying,
cleaning, grading, shelling, sorting,
packing and storing.

(b) Fruits and vegetables. Assembling,
ripening, cleaning, grading, sorting, dry-
ing, preserving, packing, and storing.
(See In the Matter of J. J. Crosetti, 29
LRRM 1353, 98 NLRB 268; In the Matter
of Imperial Garden Growers, 91 NLRB
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1034, 26 LRRM 1632; Lenroot v. Hazel-
hurst Mercantitle Co., 59 F. Supp. 595,
North Whittier Heights Citrus Ass'n v.
NLRB, 109 F. 2d 76; Doffiemeyer V.
NLRB, 206 F. 2d 813.)

(¢) Peanuts and nuts (pecans, wal-
nuts, ete.). Grading, cracking, shelling,
cleaning, sorting, packing, and storing.

(d) Eggs. Handling, cooling, grading,
candling, and packing.

(e) Wool. Grading and packing.

(f) Dairy products. Separating, cool-
ing, packing, and storing.

(g) Cotton. Weighing, ginning, and
storing cotton; hulling, delinting, clean-
ing, sacking, and storing cottonseed.

(h) Nursery stock. Handling, sorting,
grading, trimming, bundling, storing,
wrapping, and packing. (See Jordan v,
Stark Brothers Nurseries, 45 F. Supp.
769: Mitchell v. Huntsville Nurseries, 267
F. 2d 286.)

(i) Tobacco. Handling, grading, dry-
ing, stripping from stalk, tying, sorting,
storing, and loading.

(j) Livestock. Handling and loading.

(k) Pouliry. Culling, grading, cooping,
and loading.

(1) Honey. Assembling, extracting,
heating, ripening, straining, cleaning,
grading, weighing, blending, packaging,
and storing.

(m) Fur. Removing the pelt, scraping,
drying, putting on boards, and packing.

SpeCIFIED DELIVERY OPERATIONS

§ 780.152 General scope of specified
delivery operations.

Employment in “secondary” agricul-
ture, under section 3(f), includes em-
ployment in “delivery to storage or to
market or to carriers for transportation
to market” when performed by a farmer
as an incident to or in conjunction with
his own farming operations. To the ex-
tent that such deliveries may be accom-
plished without leaving the farm where
the commodities delivered are grown, the
exemption extends also to employees of
someone other than the farmer who
raised them if they are performing such
deliveries for the farmer. However, nor-
mally such deliveries require travel off
the farm, and where this is the case, only
employees of a farmer engaged in mak-
ing them can come within section 3(f).
Such employees would not be engaged in
agriculture in any workweek when they
delivered commodities of other farmers,
however, because such deliveries would
not be performed as an incident to or in
conjunction with “such’ farming opera-
tions, as explained previously. If the
“delivery” trip is within section 3(f) the
necessary return trip to the farm is also
included.

§ 780.153 Delivery “1o storage.”

The term “delivery to storage” in-
cludes taking agricultural or horticul-
tural commodities, dairy products, live-
stock, bees or their honey, fur-bearing
animals or their pelts, or poultry to the
places where they are to be stored or
held pending preparation for or delivery
to market, The fact that the commodi-
ties have been subjected to some other
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practice “by a farmer or on a farm as an
incident to or in conjunction with such
farming operations” does not preclude
the inclusion of ‘“delivery to storage”
within section 3(f). The same is true
with respect to “delivery to market” and
“delivery to carriers for transportation
to market.”

§ 780.154 Delivery “to market.”

The term “delivery * * * to market”
includes taking agricultural or horticul-
tural commodities, dairy products, live-
stock, bees or their honey, fur-bearing
animals or their pelts, or poultry to
market. It ordinarily refers to the initial
journey of the farmer’s products from the
farm to the market. The market referred
to is the farmer’s market which normally
means the distributing agency, coopera-
tive marketing agency, wholesaler or
processor to which the farmer delivers
his products. Delivery to market ends
with the delivery of the commodities at
the receiving platform of such a farm-
er's market (Mitchell v. Budd, 350 U.S.
473). When the delivery involves travel
off the farm (which would normally be
the case) the delivery must be performed
by the employees employed by the
farmer in order to constitute an agricul-
tural practice. Delivery by an inde-
pendent contractor for the farmer or a
group of farmers or by a “bird-dog” op-
erator who has purchased the commodi-
ties on the farm from the farmer is not
an agricultural practice (see Chapman v.
Durkin, 214 F. 2d 360, cert. denied 348
U.S. 897; Fort Mason Fruit Co. v. Dur-
kin, 214 F. 2d 363, cert. denied 348 U.S.
897). However, in the case of fruits or
vegetables, the Act provides a special
overtime pay exemption for intrastate
transportation of the freshly harvested
commeodities from the farm to a place of
first marketing or first processing, which
may apply to employees engaged in such
transportation regardless of whether
they are employed by the farmer. See
Subpart J of this Part 780, discussing the
?:ltgmption provided by section 13(b)

Xa

§ 780.155 Delivery “to carriers for trans-
portation to market.”

The term “delivery * * * to carriers
for transportation to market” includes
taking agricultural or horticultural com-
modities, dairy products, livestock, bees
or their honey, fur-bearing animals or
their pelts, and poultry to any carrier
(including carriers by truck, rail, water,
ete.) for transportation by such carrier
to market. The market referred to is the
farmer’s market which normally means
the distributing agency, cooperative mar-
keting agency, wholesaler, or processor
to which the farmer delivers his prod-
ucts. As in the case of “delivery to mar-
ket,” when it involves travel off the
farm (as would normally be the case) the
delivery must be performed by the farm-
er's own employees in order to constitute
an agricultural practice. Employees of
the carrier who transport to market the
commodities which are delivered to it are
not within the scope of agriculture.
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TRANSPORTATION OPERATIONS NoOT MEN-
TIONED IN SECTION 3(f)

§ 780.156 Transportation of farm prod.
ucts from the fields or farm,

Transportation of farm products from
the fields where they are grown or from
the farm to other places may be within
the “secondary” meaning of agriculture,
regardless of whether the transportation
is included as “delivery to storage or to
market or to carriers for transportation
to market”: Provided only, That it is per-
formed by a farmer or on a farm as an
incident to or in conjunction with the
farming operations of that farmer or that
farm. Of course, any transportation op-
erations which are part of, and not sub-
sequent to, the “primary” farming op-
erations are also within section 3(f),
These principles have been recognized by
the courts in the following cases, among
others: Maneja v. Waialua, 349 U.S. 254;
NLRB v. Olaa Sugar Co., 242 F. 2d 714,
Bowie v. Gonzales, 117 F. 2d 11; Calaf v,
Gonzales, 127 F. 8d 934; Vives v, Serralles,
145 F. 2d 552; Holtville Alfalfa Mills V.
Wyatt, 230 F. 2d 398. If not performed
by the farmer, transportation beyond the
limits of the farm is not within section
3(f), even when performed by a pur-
chaser of the unharvested commodities
who has harvested the crop. The scope of
section 3(f) includes the harvesting em-
ployees but does not extend to the em-
ployees transporting the commodities off
the farm (Chapman v. Durkin, 214 F. 2d
360, cert. denied, 348 U.S. 897; Fort Ma-
son Fruit Co. v. Durkin, 214 F, 2d 363,
cert. denied, 348 U.S. 897).

§ 780.157 Other transportation incident
to farming.

(a) Transportation by a farmer or on
a farm as an incident to or in conjunc-
tion with the farming operations of the
farmer or of that farm is within the
scope of agriculture even though things
other than farm commodities raised by
the farmer or on the farm are being
transported. As previously indicated,
transportation of commodities raised by
other farmers or on other farms would
not be within section 3(f) . The definition
of agriculture clearly covers the trans-
portation by the farmer, as an incident to
or in conjunction with his farming ac-
tivities, of farm implements, supplies
and fieldworkers to and from the fields,

.regardless of whether such transportd-

tion involves travel on or off the farm
and regardless of the method used. The
Supreme Court of the United States s0
held in Maneja v. Waialua, 349 US. 254.
Transportation of fieldworkers fo OF
from the farm by persons other than the
farmer does not come within section 3(@).
However, under section 13(b) (16) of the
Act, discussed in Subpart J of this Part
780, an overtime pay exemption is prO;
vided for transportation, whether or N0
performed by the farmer, of fruit or
vegetable harvest workers to and from
the farm, within the same State where
the farm is located. In the case of trans-
portation to the farm of materials 0‘_‘
supplies, it seems clear that transpoﬂ-:_
tion to the farm by the farmer of m z
terials and supplies for use in his farmin
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operations, such as seed, animal or poul-
try feed, farm machinery or equipment,
ete., would be incidental to the farmer’s
actual farming operations. Thus, truck-
drivers employed by a farmer to haul
feed to the farm for feeding pigs are
engaged in “agriculture.”

(b) With respect to the practice of
transporting farm products from farms
to & processing establishment by em-
ployees of a person who owns both the
farms and the establishment, such prac-
tice may or may not be incident to or in
conjunction with the employer’s farming
operations depending on all the pertinent
facts. For example, the transportation is
clearly incidental to milling operations,
rather than to farming, where the em-
ployees engaged in it are hired by the
mill, carried on its payroll, do no agri-
cultural work on the farms, and report
for and end their daily duties at the mill
where the transportation wvehicles are
kept (Calaf v. Gonzales, 127 F. 2d 934).
On the other hand, a different result is
reached where the facts show that the
transportation workers are farm em-
ployees whose work is closely integrated
with harvesting and other direct farming
operations (NLRB v. Olaa Sugar Co., 242
F. 2d 714; and see Vives v. Serralles, 145
F. 2d 552). The method by which the
transportation is accomplished is not
;r;it)erial (Maneja v. Waialua, 349 U.S.

OraEr UNLISTED PRACTICES WHICH MAY
Be WITHIN SECTION 3 (F)

§780.158 Examples of other practices
within section 3(f) if requirements
are met.

. ‘@) Ashas been noted above, the term
‘agriculture” includes other practices
performed by a farmer or on a farm as
an incident to or in conjunction with the
farming operations conducted by such
farmer or on such farm in addition fo
the practices listed in section 3(f). The
selling (including selling at roadside
stands or by mail order and house to
house selling) by a farmer and his em-
ployees of his agricultural commodities,
dairy products, ete., is such a practice
Provided it does not amount to a separate
usiness. Other such practices are office
Wwork and maintenance and protective
Wwork, Section 3(f) includes, for example,
Secretaries, clerks, bookkeepers, night
Walchmen, maintenance workers, engi-
neers, and others who are employed by a
farmer or on a farm if their work is port
of the agricultural activity and is sub-
ordinate to the farming operations of
such farmer or on such farm. (Damutz v.
s :hbeck. 66 F. Supp. 667, afi'd. 158 F.
.882). Employees of a farmer who re-
?a‘f the mechanical implements used in
t;‘rm{ﬂg: as a subordinate and necessary
; incident to their employer’s farm-
I’}g Operations, are within section 3(f).
e :‘ages no difference that the work is
paire ¥ 8 separate labor force in a re-
o shop maintained for the purpose,
. Sere the size of the farming operations
=3 uch as to justify it. Only employees
mgaged in the repair of equipment used
WOulpe"meﬂnx agricultural functions
d be within section 3(f), however;
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employees repairing equipment used by
the employer in industrial or other non-
farming activities would be outside the
scope of agriculture. (Maneja v. Waialua,
349 U.S. 254.) The repair of equipment
used by other farmers in their farming
operations would not qualify as an agri-
cultural practice incident to the farming
operations of the farmer employing the
repair workers,

(b) The following are other examples
of practices which may qualify as “agri-
culture” under the secondary meaning in
section 3(f), when done on a farm,
whether done by a farmer or by & con-
tractor for the farmer, so long as they
do not relate to farming operations on
any other farms: The operation of a cook
camp for the sole purpose of feeding per-
sons engaged exclusively in agriculture
on that farm; artificial insemination of
the farm animals; custom corn shelling
and grinding of feed for the farmer; the
packing of apples by portable packing
machines which are moved from farm to
farm packing only apples grown on the
particular farm where the packing is be-
ing performed; the culling, catching,
cooping, and loading of poultry; the
threshing of wheat; the shearing of
sheep; the gathering and baling of straw.

(¢) It must be emphasized with re-
spect to all practices performed on prod-
ucts for which exemption is claimed that
they must be performed only on the
products produced or raised by the par-
ticular farmer or on the particular farm
(Mitchell v. Huntsville Nurseries, 267
*F. 2d 286; Bowie v. Gonzalez, 117 F. 2d
11; Mitchell v.. Hunt, 263 F., 2d 913;
NLRB v. Olaa Sugar Co., 242 F. 2d 714;
Farmers Reservoir Co. v. McComb, 337
U.S. 765; Walling v. Peacock Corp., 58
F. Supp. 880; Lenroot v. Hazelhurst Mer-
cantile Co., 153 . 2d 153; Jordan v. Stark
Bros. Nurseries, 45 F. Supp. 769).

Subpart C—Agriculture As It Relates
To Specific Situations

FORESTRY OR LIUMBERING OPERATIONS

§ 780.200 Inclusion of forestry or lum-
bering operations in agriculture is
limited.

Employment in forestry or lumbering
operations is expressly included in agri-
culture if the operations are performed
“by a farmer or on a farm as an incident
to or in conjunction with such farming
operation.” While “agriculture” is some-
times used in a broad sense as including
the science and art of cultivating forests,
the language quoted in the preceding
sentence is a limitation on the forestry
and lumbering operations which will be
considered agricultural for purposes of
section 3(f) . It follows that employees of
an employer engaged exclusively in
forestry or lumbering operations are not
considered agricultural employees.

§ 780.201 Meaning of “forestry or lum-
bering operations.”

The term “forestry or lumbering op-
erations” refers to the cultivation and
management of forests, the felling and
trimming of timber, the cutting, hauling,
and transportation of timber, logs, pulp~
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wood, cordwood, lumber, and like prod-
ucts, the sawing of logs into lumber or
the conversion of logs into ties, posts, and
similar products, and similar operations.
It also includes the piling, stacking, and
storing of all such products. The gather-
ing of wild plants and of wild or planted
Christmas trees are included. (See the
related discussion in §§ 780.205-780.209
and in Part 788 of this chapter which
considers fhe section 13(a) (13) exemp-
tion for forestry or logging operations in
which not more than eight employees are
employed.) “Wood working” as such is
not included in “forestry” or “lumbering"
operations. The manufacture of charcoal
under modern methods is neither a “for-
estry” nor “lumbering” operation and
cannot be regarded as “agriculture.”

§ 780.202 Subordination to farming op-
erations is necessary for exemption.

While section 3(f) speaks of practices
performed “in conjunction with” as well
as “incident to” farming operations, it
would be an unreasonable construction
of the Act to hold that all practices were
to be regarded as agricultural if the per-
son performing the practice did any
farming, no matter how little, or resorted
to tilling a small acreage for the purpose
of aualifvine for exemntion (Ridgeway
v. Warren, 60 F. Sunn. 363 (M.D. Tenn.) ;
in re Combs, 5 WH Cases 595, 10 Labor
Cases 62.802 (M.D. Ga.)). To illustrate,
where an emnlover owns several thousand
acres of timberland on which he carries
on lumbering orerations and cultivates
about 100 acres of farm land which are
contiguous to such timberland, he would
not be engaged in agriculture so far as
his forestry or lumbering operations are
concerned. In such case, the forestry or
lumbering onerations would clearly not
be subordinate to the farming operations
but rather the nrincinal or a separate
business of the “farmer.”

§ 780.203 Performance of operations on
a farm bhut not by the farmer.

Logging or sawmill overations on a
farm undertaken on behalf of the farmer
or on behalf of the buyer of the logs or
the resulting lumber by a contract logger
or sawmill owner are not within the
scope of agriculfure unless it can be
shown that these logging or sawmill
operations are clearly incidental to farm-
ing operations on the farm on which the
logging or sawmill operations are being
conducted. For example, the clearing of
additional land for cultivation by the
farmer or the preparation of timber for
construction of his farm buildings would
appear to constitute operations inciden-
tal to “such.farming operations.”

§ 780.204 Number of employeces
gaged in operations not material.

The fact that the employer employs
fewer than a certain number of em-
ployees in forestry and lumbering opera-
tions does not provide a basis for their
being considered as agricultural em-
ployees. This is to be distinguished from
the exemption provided by section 13(a)
(13) (discussed in Part 788 of this chap-
ter) which is limited to employers em-
ploying not more than eight employees

en-
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in the forestry or logging operations de-
scribed therein.

NURSERY AND LANDSCAPING OPERATIONS
§ 780.205 Nursery activities generally.

The employees of a nursery who are
engaged in the following activities are
employed in “agriculture”:

(a) Sowing seeds and otherwise prop-
agating fruit, nut, shade, vegetable, and
ornamental plants or trees (but not
Christmas trees), and shrubs, vines, and
flowers;

(b) Handling such plants from prop-
agating frames to the field;

(¢c) Planting, cultivating,
spraying, fertilizing, pruning,
and feeding the growing crop.

§ 780.206 Planting and lawn mowing.

(a) The planting of trees and bushes
. is within the scope of agriculture where
it constitutes a step in the production,
cultivation, growing, and harvesting of
agricultural or horticultural commodi-
ties, or where it constitutes a practice
performed by a farmer or on a farm as
an incident to or in conjunction with
farming operations (as where it is part
of the subordinate marketing operations
of the grower of such trees or bushes).
Thus, employees of the nurseryman who
raised such nursery stock are doing agri-
cultural work when they plant the stock
on private or public property, trim, spray,
brace, and treat the planted stock, or
perform other duties incidental to its
care and preservation. Similarly, em-
ployees who plant fruit trees and berry
stock not raised by their employer would
be considered as engaged in agriculture
if the planting is done on a farm as an
incident to or in conjunction with the
farming operation on that farm.

(b) On the other hand, the planting
of trees and bushes on residential, busi-
ness, or public property is not agriculture
when it is done by employees of an em-
ployer who has not grown the trees and
bushes, or who, if he has grown them,
engages in the planting operations as an
incident, not to his farming operations,
but to landscaping operations which in-
clude principally the laying of sod and
the construction of pools, walks, drives,
and the like.

(¢) The mowing of lawns, except
where it can be considered incidental
to farming operations, is not agricultural
work.

§ 780.207 Operations with respect to
wild plants.

Nurseries frequently obtain plants
growing wild in the -woods or fields
which are to be further cultivated by
the nursery before they are sold by it.
Obtaining such plants is a practice
which is incidental to farming opera-
tions. The activities are therefore
within the scope of agriculture if per-
formed by a farmer or on a farm. Thus,
employees of the nursery are engaged
in agriculture when performing these
activities. On the other hand, employees
of an independent contractor perform-
ing these activities off the farm would

not be engaged in agriculture. The

watering,
bracing,
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transplanting of such wild plants in the
nursery is performed “on a farm” and is
an agricultural activity whether per-
formed by employees of an independent
contractor or by employees of the
nursery,

§ 780.208 Forest
activities.

Operations in a forest tree nursery
such as seeding new beds and growing
and transplanting forest seedlings are
not farming operations. The planting,
tending, and cutting of Christmas trees
do not constitute farming operations. If
such operations on forest products are
within section 3(f), they must qualify
under the second part of the definition
dealing with incidental practices. (See
§ 780.201.)

§ 780.209 Packing, storage, warechous-
ing, and sale of nursery products.

Employees of a grower of nursery
stock who work in packing and storage
sheds sorting the stock, grading and
trimming it, racking it in bins, and
packing it for shipment are employed in
“agriculture” provided they handle only
products grown by their employer and
their activities constitute an established
part ‘of their employer’s agricultural
activities and are subordinate to his
farming operations. Such employees are
not employed in agriculture when they
handle the products of other growers
(Mitchell v. Huntsville Nurseries, 267
F. 2d 286; Jordan v. Stark Bros. Nurs-
eries & Orchards Co., 45 F. Supp. 769).
Agricultural activities would typically
include employees engaged in the ball-
ing and storing of shrubs and trees
grown in the nursery. Where a grower
of nursery stock operates, as a separate
enterprise, a processing establishment or
an establishment for the wholesale or
retail distribution of such commodities,
the employees in such separate enter-
prise are not engaged in agriculture (see
‘Walling v. Rocklin, 132 F. 2d 3; Mitchell
v. Huntsville Nurseries, 267 F. 2d 286).
Although the handling and the sale of
nursery commodities by the grower at
or near the place where they were
grown may be incidental to his farming
operations, the character of these opera-
tions changes when they are performed
in an establishment set up as a market-
ing point to aid the distribution of those
products.

HATCHERY OPERATIONS

§ 780.210 The typical hatchery opera-
tions constitute “‘agriculture.”

As stated in § 780.127, the typical
hatchery is engaged in “agriculture,”
whether in a rural or city location.
Where the hatchery is engaged solely
in procuring eggs for hatching, perform-
ing the hatching operations, and selling
the chicks, all the employees including
office and maintenance workers are en-
gaged in agriculture (see Miller Hatch-
eries v. Boyer, 131 F. 2d 283).

§ 780.211 Contract production of hatch-
ing eggs.

It is common practice for hatchery-

men to enter into arrangements with

and Christmas tree
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farmer poultry raisers for the production
of hatching eggs which the hatchery
agrees to buy. Ordinarily, the farmer
furnishes the facilities, feed and labor
and the hatchery furnishes the basic
stock of poultry. The farmer undertakes
a specialized program of care and im-
provement of the flock in cooperation
with the hatchery. The hatchery may.at
times have a surplus of eggs, including
those suitable for hatching and culled
eggs which it sells. Activities such as
grading and packing performed by the
hatchery employees in connection with
the disposal of these eggs, are an inci-
dent to the breeding of poultry by the
hatchery and are within the scope of
agriculture.

§ 780.212 Hatchery employees workirg

on farms.

The work of hatchery employees in
connection with the maintenance of the
quality of the poultry flock on farms is
also part of the “raising” operations.
This includes testing for disease, culling,
weighing, cooping, loading, and trans-
porting the culled birds. The catching
and loading of broilers on farms by
hatchery employees for transportation
to market are agricultural operations.

§ 780.213

In some instances, hatcheries also en-
gage in the produce business as such and
commingle with the culled eggs and
chickens other eggs and chickens which
they buy for resale. In such a case that
work which relates to both the hatchery
and produce types of activities would
not be within the scope of agriculture.

§ 780.214 Feed sales and other activities.

In some situations, the hatchery also
operates a feed store and furnishes feed
to the growers. As in the case of the
produce business operated by a hatchery,
this is not an agricultural activity and
employees engaged therein, such 8s
truckdrivers hauling feed to growers, aré
not agricultural employees. Also office
workers and other employees are not
employed in agriculture when their du-
ties relate to nonagricultural activities.

Subpart D—Employment in Agricul-
ture That Is Exempted From the
Minimum Wage and Overﬁ.me
Pay Requirements Under Section
13(al(6).

STATUTORY PROVISIONS

§ 780.300 Statutory exemptions in s¢¢
tion 13(a) (6).

Section 13(a) (6) of the Act exempis
from the minimum wage requirements
‘of section 6 and from the overtime P&y
requirements of section 7:

Any employee employed in agriculture:
(A) If such employee is employed Dby 81
employer who did not, during any cojendar
quarter during the preceding calendar :\'EN"'
use more than 500 man-days of agricullurd
labor, (B) if such employee is the parent,
spouse, child, or other member of his em~
ployer's immediate family, (C) if such em-
ployee (i) is employed as a& hand harvest
laborer and is pald on a plece-rate bssl:
in an operation which has been, and Ie

Produce business.
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customarily and generally recognized as hav-
ing been, pald on & piece-rate basis in the
region of employment, (ii) commutes daily
from his permanent residence to the farm
on which he is so employed, and (iii) has
teen employed in agriculture less than 13
weeks during the preceding calendar year,
(D) if such employee (other than an em-
ployee described in clause (C) of this subsec-
tion) (1) is 16 years of age or under and is
employed as a hand harvest laborer, is paid on
a plece-rate basis in an operation which has
been, and is customarily and generally recog-
nized as having been, paid on a pilece-rate
basis in the region of employment, (ii) is
employed on the same farm as his parent
or person standing in the place of his par-
ent, and (iii) is paid at the same piece rate
s employees over age 16 are paid on the
same farm, or (E) if such employee is prin-
cipally engaged in the ramge production of
livestock.

§780.301 Other pertinent statutory pro-
visions,

(a) Man-day is defined by section
3w of the Act as follows:

"Man-day” means any day during which
an employee performs any agriculture labor
for not less than 1 hour.

(b) Under section 3(e) of the Act
th_e term employee does not include cer-
lain individuals in determining man-

t‘!;;'ts of labor. Section 3(e) provides

“Employee” includes any Individual em-
ployed by an employer, except that such
term shall not, for the purposes of section
3(u) include—

(1) Any individual employed by an em=
ployer engaged in agriculture if such indi-
vidual is the parent, spouse, child, or other
on;ember of the employer's immediate family,

(2) Any individual who is employed by
&n employer engaged in agriculture if such
Indlvidual (A) is employed as a hand har-
vest laborer and is paid on a piece rate
basis in an operation which has been, and
1s customarily and generally recognized as
having been, pald on a piece-rate basis in
the region of employment, and (B) com-
mnutes dally from his permanent residence to
the farm on which he is so employed, and
(C) has been employed in agriculture less
;Tr.nyel:r weeks during the preceding calen-

(¢) The legislative history of the 1966
amendments to the Fair Labor Stand-
ards Act indicates that the Congress in
:_nacting minimum wage protection (sec-
rlou 6(a)(5)) for agriculture workers
or the first time sought to provide a
Tinimum wage floor for the farmwork-
:ers On large farms or agri-business en-
exl;prlsqs. The section 13(a)(6) (A)
i mption was intended to exempt those
sjzre}n;;orkers on the smaller or family-
i arms, In keeping with this inten-
da:s' a labor requirement of 500 man-
o Wwas incorporated into the exemp-
cau}; and certain workers were specifi-
e excluded from the man-day count,

Provided in section 8(e) (1) and 2).

§ 780.302 Basi 5 g
13(a) (6;z§).condnione of section

Section 13(a) (6) (A) applies to an em-

Ployee provided
tio(ns are ks all the following condi-
tur:')' He must be “employed in agricul-
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(b) By an “employer”

(c) Who did not use more than “500
man-days” of agricultural labor

(d) During any “calendar quarter of
the preceding calendar year.”

The following sections discuss the mean-
ing and application of these require-
ments.

§ 780.303 Exemption applicable on em-
ployee basis.

Section 13(a) (6) (A) exempts “any
employee employed in agriculture * * *
by an employer * * *.” It is clear from
this language that it is the activities of
the employee rather than those of his
employer which determine the applica-
tion of the exemption. In other words,
the exeniption applies only to employees
who are engaged in agricultural activi-
ties. Thus some employees of the em-
ployer may be exempt while others may
not. In any case the burden of effecting
segregation between exempt and nonex-
empt work as between different groups
of employees is upon the employer. For
a more detailed discussion of what con-
stitutes employment in agriculture, see
Subpart B of this part.

§780.304 “Employed by an employer.”

(a) The employer may be an individ-
ual, a partnership, or a corporation. It is
not necessary that the employer be a
farmer as defined in § 780.131. It is suf-
ficient that he ‘“uses” agricultural labor.

(b) In applying this exemption, one
of the main criteria is the number of
man-days of agricultural labor used by
the employer. Section 13(a) (6) (A) pro-
vides that the exemption shall not apply
to an employee employed in agriculture
“if such employee is employed by an
employer who did not * * * use more
than 500 man-days of agricultural labor
* * +» From this language of the sta-
tute, the man-days of all agricultural
workers, unless specifically excluded, of
an employer whether he be the owner of
a single farm, the owner of an enterprise
consisting of several farms, a tenant
farmer, an independent contractor, etc.,
are to be counted for purposes of section
13(a) (8) (A) whether they are employed
at one place or several widely scattered
places. For example if an employer owns
and operates two farms, it is the total
number of man-days used on both farms
and not that used on each individual
farm that defermines whether he meets
the 500 man-day test. Likewise inde-~
pendent contractor who harvests crops
on different farms during the harvesting
season must total all the man-days of
agricultural labor used on all such farms
except those excludable under section
3(e) in determining whether he meets
the 500 man-day test.

§ 780.305 500 man-day provision.

(a) Section 3(u) of the Act defines
“man-day” to meat “any day during
which an employee performs agricultural
labor for not less than 1 hour.” 500 man-
days is approximately the equivalent of
seven employees employed full-time in a
calendar quarter. However, a farmer
who hires temporary or part-time em-
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ployees during part of the year, such as
the harvesting season, may exceed the
man-day test even though he may have
only two or three full-time employees.

(b) All of the employer's employees
who are engaged in “agricultural labor”
except those specifically excluded by
section 3(e) (see §780.301) and those
exempt under section 13(a)(14) (see
Subpart F of this part) must be counted
in defermining whether the 500 man-
day test is met, This is true even though
an employee may be exempt from the
monetary provisions under another sec-
tion of the Act. For example, a general
manager of a farm may be an exempt
executive employee under section 13(a)
(1) or a sheepherder may meet the re-
quirements of section 13(a) (6) (E). Re-
gardless of those exemptions, their man-
days of employment would be included in
the man-day count of the employer.

§ 780.306 Calendar quarter of the pre-
ceding calendar year defined.

In applying section 13(a) (6) (A), it Is
necessary to consider each of the four
calendar quarters (January 1-March 31;
April 1-June 30; July 1-September 30;
October 1-December 31) in the preced-
ing calendar year (January l-Decem-
ber 31). If in any calendar quarter of
the preceding calendar year the employer
used more than 500 man-days of agri-
cultural labor, he must comply with the
minimum wage requirements of section
6(a) (5) with respect to any employee
not otherwise exempt in the current year.
Compliance with the Act is required in
the current year regardless of the num-
ber of man-days of agricultural labor
used in the current year. On the other
hand, if in the preceding calendar year
the number of man-days used did not ex-
ceed 500 in any calendar quarter, there is
no requirement to comply with respect
to employment of agricultural labor in
the current calendar year regardless of
how many man-days are used in any
calendar quarter of the current calendar
year. Such employees are exempt under
t%?( b)&sic provisions of section 13(a)
( A).

§ 780.307 Exemption for
immediate family.

Section 13(a) (8) (B) of the Fair La-
bor Standards Amendments of 1966 pro-
vides a minimum wage and overtime
exemption in the case of “any employee
engaged in agriculture * * * if such
employee is the parent, spouse, child,
or other member of the employer’s im-
mediate family.” The requirements of
this exemption, evident from the statu-
tory language, are that the employee be
employed in agriculture and that he be
a close blood relative, spouse or member
of the employer’s immediate family. Ref-
erence is made to Subpart B of this part
as to what constitutes employment in
agriculture. The section 13(a) (6) (B) ex-
emption applies to such an individual
even though he is employed by an em-
ployer who otherwise used more than
500 man-days of agricultural labor in a
calendar quarter of the preceding cal-
endar year, as discussed in § 780.305.

employer’s
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§ 780.I308 Definition of immediate fam-
ny.

The act does not define the scope of
“immediate family.” Whether an indi-
vidual other than the parent, spouse,
child is a member of the employer’s im-
mediate family for purposes of section
13(a) (6) (B) and secfion 3(e) (1), such
as a brother, sister, grandchild, brother-
in-law, will depend upon all the facts
and circumstances surrounding the rela-
tionship, rather than upon any single
rule or test. However, persons related to
the employer, either by blood or mar-
riage, and living permanently as a part
of the same household of the employer
would usually be considered to qualify
as a part of the employer’s “immediate
family.”

§ 780.309 Man-day exclusion.

Section 3(e) (1) specifically excludes
from the employer’s man-day total (as
defined in section 3(u)) employees who
qualify for exemption under section 13
(a) (6) (B). See § 780.301. This man-day
count is a basic factor in the application
of the section 13(a) (6) (A) exemption.
See § 780.302 et seq.

§ 780.310 Exemption for local hand
harvest laborers.

Section 13(a) (6) (C) was added to the
Act by the Fair Labor Standards Amend-
ments of 1966. The legislative history of
the exemption indicates that it was in-
tended to apply to the local worker who
goes out on a temporary basis during
the harvest season to harvest crops. The
exemption was not intended to apply to
a full-time farmworker, that is, one who
earns a livelihood at farming. For in-
stance, migrant laborers who travel from
farm to farm were not intended to be
within the scope of this exemption.

§ 780:311 Basic eonditions of section
13 (a) (6) (C).

(a) Section 13(a)(6) (C) of the Act
applies to an employee who:

(1) Isemployed in agriculture.

(2) Is employed as a hand harvest
laborer.

(3) Ispaid on a piece-rate basis.

(4) Is paid piece-rates in an operation
which has been, and is customarily and
generally recognized as having been, paid
on a piece-rate basis in the region of
employment.

(5) Commutes daily from his perma-
nent residence to the farm on which he
is so employed.

(6) Has been employed in agriculture
less than 13 weeks during the preceding
calendar year.

(b) In order for the exemption to ap-
ply to an employee, all of the require-
ments must be met. Since a hand harvest
laborer is normally an agricultural
worker, while so engaged, such an em-
ployee would meet the basic requirement
that he be employed in agriculture. Sub-
part B of this part contains a more de-
tailed discussion of what constitutes em-
ployment in agriculture. The meaning
and application of the remaining require~
ments are discussed in the following
sections,
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§ 780.312
fined.

(a) The term hand harvest laborer
for purposes of this exemption refers
to farm workers engaged in harvesting
by hand, or with hand tools, soil grown
crops such as cotton, tobacco, grains,
fruits, and vegetables. The term would
not include harvesting operations per-
formed by an employee with an elec-
trically powered mechanical device, such
as a “blueberry picking tool.” “Hand-
harvesting” refers only to soil-grown
crops and does not include any opera-
tion involving animals, such as shearing
or lambing of sheep and catching
chickens. Hand-harvesting is defined as
manually gathering or severing the crop
from the soil, stems, or roofs at its grow=-
ing position in the fields. Included are
integral related operations, closely re-
lated geographically and in point of
time, which are performed before the
transportation to concentration points
on the farm.

For example:

(1) Employees who take tobacco leaves
from the pickers and string them on poles
by hand qualify as “hand harvest laborers"”
because the stringing operation is performed
in the field almost simultaneously with the
picking and before transportation to the
concentration point on the farm (drying
shed).

(2) The picking up of tomatoes by hand
after hand pulling from the vines is “hand-
harvesting,” as it is performed where the
crop is severed and prior to its transporta-
tion to the packing shed.

(b) The definition is limited to har-
vesting, and the performance by the
hand harvester of any nonharvesting
operation in the same workweek would
cause the loss of the section 13(a) (6) (C)
exemption.

For example:

(1) Employees who wrap tomatoes in a
packing shed would not qualify, as the wrap-
ping is a nonharvesting operation. (Shultz
v. Durrence (S.D. Ga.) 63 CCH. Lab. Cas.
32,387; 19 W.H. Cases T47)

(2) Employees who hand pick small un-
desirable fruit prior to harvesting in order
to insure a better crop would not qualify
for the exemption. This is a preharvest cull-
ing operation performed as a part of the
cultivation and growing operations not
harvesting.

(3) Employees who chop cotton, since this
Is a nonharvesting operation,

§ 780.313 Piece rate basis.

The exemption provides that the em-
ployee must be paid on a piece-rate
basis. To be exempt the employee must
be compensated solely on piece rates
during the workweek. The exemption
does not apply in any workweek in which
the employee is compensated on any
other basis. For example, if an employee
is compensated on an hourly rate for
part of the week and on a piece rate
for part of the week, the exemption
would not be available. Also, if any
pieceworker who is otherwise subject to
the minimum wage provisions of the Act
does not meet all the requirements set
forth in this section he must be paid
at least the minimum wage for each hour

“Hand harvest laborer” de-

worked in a particular workweek, re-
gardless of the fact he is paid on piece
rate unless he is exempted by some other
provision of the Act.

§ 780.314 Operations customarily * * ¢
paid on a piece rate basis * * *

A significant test of the exemption is
that the hand harvest operation “has
been, and is customarily and generally
recognized as having been, paid on a
piece rate basis in the region of employ-
ment.” The legislative history is silent
on who must customarily and generally
recognize the hand harvest operation as
having been paid on a piece rate basis.
However, considering the context in
which the term is used, such recognition
must be on the part of agricultural em-
ployers and employees and other indi-
viduals in the region of employment who
are familiar with farming operations and
practices in the region and the method
of compensation utilized in such opera-
tions and practices.

§ 780.315 Local hand harvest laborers.

(a) A requirement of the exemption is
that an employee must commute each
day from his permanent residence to the
farm where he is employed. Thus, the
exemption does not apply to a migrant
worker who travels to different areas of
the country during the harvesting sea-
sons, This would be true even though the
worker may remain in the area for a con-
siderable period of time. On the other
hand, if a migrant worker actually
changes his place of residence and there-
after commutes daily from his perma-
nent residence, the exemption applies
from the date of the change of residence
if the other tests are met. )

(b) The fact that a worker may live
on the farm where the operations are
performed would not be a reason for
disqualification. For example, if the other
tests for the exemption are met, members
of a tractor driver’s family who res@de'oll
the farm could be employed in picking
cotton within the terms of the exemp-
tion. Such family members would be con-
sidered to be commuting daily from their
permanent residence despite the fact
that their residence may be located on
the farm at which they are employed.

§ 780.316 Thirteen-week provision.

(a) The exemption provides that an
“employee must have been employed I
agriculture less than 13 weeks during the
preceding calendar year.” For purposes
of determining whether a worker has
been employed in agriculture less thatl
13 weeks during the preceding calendal
year, a week is considered to be 2 fiX g
and regularly recurring period of 12
hours consisting of seven consecutive 2¢-
hour periods during which the employee
worked at least 1 “man-day.” Section
3(w) of the Act defines a man-day &5
“any day during which an employee P&
forms any agricultural labor for nob less
than 1 hour.” " in

(b) In defining the term ‘“‘week’
this manner for purposes Of Secm)”;
13(a) (6) (C) (as well as section 3(e) 2/
comports with the traditional definitic
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of week used in administering all the
other provisions of the law. On this basis,
the phrase “employed in agriculture less
than 13 weeks” means that an employee
has spent less than 13 weeks in agricul-
tural work, regardless of the number of
hours he worked during each one of the
13 weekly units. This position recognizes
and accommodates to situations where
an employee works very long as well as
very short hours during the week. This
would accord with the-legislative history
of this exemption which clearly indicates
that it was meant to apply only to tem-
porary workers whose hours of work
would undoubtedly vary in length, and
would, thereby effectuate the legislative
intent.

(¢) In determining the 13-week period,

not only that work for the current em-
ployer in the preceding calendar year is
counted, but also that agricultural work
for all employers in the previous year.
It is the total of all weeks of agricultural
employment by the employee for all em-~
ployers in the preceding calendar year
that determines whether he meets the
13-week test. In this respect a self-
employed farmer who works as a hand
harvest laborer during part of the year
is considered to be “employed” in agri-
culture only during those weeks when he
is an employee of other farmers. Thus,
such weeks of employment are to be
counted but any weeks when he works
only for himself are not counted toward
the 13 weeks.
_ (@ The 13-week test applies to each
individual worker. It does not apply on a
family basis. To carry the example in the
preceding section further, members of a
tractor driver’s family who reside on the
farm could be employed in picking cotton
Wwithin the terms of the exemption even
though the driver had been employed in
agriculture as much as 13 weeks in the
previous calendar year, so long as the
family members themselves had not.

(e) If an employer claims this ex-
emption, it is the employer’s responsibil-
ity to obtain a statement from the em-
ployee showing the number of weeks he
Was employed in agriculture during the
breceding calendar year. This require-
ment is contained in the recordkeeping
regulations in § 516.33(d) of this chapter.

§780.317 Man-day exclusion.

Section 3(e) (2) specifically excludes
from the employer’s man-day total (as
defined in section 8(u)) employees who
qualify for exemption under section
13(a) (6) (C). (See § 780.301.) This man-
day count is a basic factor in the appli-
cation of the section 13(a) (6) (A) exemp-
tion. (See § 780.302 et seq.)

§ 780.318 Exemption

minors,

5 (a) Section 13(a) (6) (D) of the 1966

mendments to the Fair Labor Stand-
a'rds Act exempts from the minimum
Wage and overtime provisions “any em-
Ployee employed in agriculture * * * if
Zuch employee (other than an employee
tit:)sr;:;'ibed in clause (C) of this subsec-
fs (1) is 16 years of age or under and

employed as a hand harvest laborer,

for nonloecal
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is paid on a piece rate basis in an opera-
tion which has been, and is customarily
and generally recognized as having been,
paid on a piece rate basis in the region
of employment, (2) is employed on the
same farm as his parent or persons
standing in the place of his parent, and
(3) is paid at the same piece rate as
employees over age 16 are paid on the
same farm.”

(b) It is clear from the legislative his-
tory of the amendments that the exemp-
tion was intended to apply, where the
other specific tests are met, only to
minors 16 years of age or under who are
not “local,” in the sense that they are
away from their permanent home when
employed in agriculture. Specifically
the exemption was intended to apply in
the case of the children of migrants who
typically accompany their parents in
harvesting and other agricultural work.
(S. Rept. No. 1487, 89th Cong., second
sess., to accompany H.R. 13712, pp. 9
and 10)

§ 780.319 Basic conditions of exemp-
tion.

(a) Section 13(a) (6) (D) applies to an
employee engaged in agriculture who
meets all of the following tests:

(1) Isnot alocal hand harvest laborer,

(2) Is 16 years of age or under,

(3) Is employed as a hand harvest
laborer,

(4) Is paid on a piece rate basis,

(5) Isemployed in an operation which
has been, and is customarily and gen-
erally recognized as having been, paid on
a piece rate basis in the region of
employment,

(6) Is employed on the same farm as
his parent or person standing in the
place of his parent, and

() Is paid at the same piece rate as
employees over age 16 are paid on the
same farms.

(b) Some of these requirements which
are common to both sections 13(a) (6)
(C) and 13(a) (6) (D) have already been
discussed in connection with section
13(a) (6) (C) and need not be repeated.
They are found in §§ 780.311 (employed
in agriculture), 780.312 (hand harvest
laborer), 780.313 (plece rate basis), and
§ 780.314 (operations * * * customarily
paid on a piece rate basis). The other
requirements are discussed in the follow-
ing sections.

§ 780.320 Nonlocal minors.

The exemption applies only to migrant
or other than local hand harvest workers
16 years of age or under who do come
within the scope of section 13(a) (6) (C)
(application to all local hand harvest
laborers who commute daily from their
permanent residences). (See § 780.315.)
A local youth under the prescribed age
who commutes daily from his permanent
residence to the farm to perform work
is not exempt under section 13(a) (6) (D).
The exemption may, however, be avail-
able for the specified minors who work
for short periods of several days or weeks
without returning daily to their homes
on farms beyond commuting distances
from their permanent homes.
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Minors 16 years of age or

§ 780.321

under.

Section 13(a) (6) (D) by its very terms
is available only to employees 16 vears of
age or under. Accordingly, even though
all the other fests of the exemption are
met, the exemption is inapplicable in
the case of an employee over 16 years of
age and the employer must pay to such
an employee the applicable statutory
minimum wage unless his operations
come within the reach of some other
exemption, such as section 13(a) (6) (A).
Furthermore, although section 13(a) (6)
(D) provides a minimum wage and over-
time exemption for minors 16 years of
age or under, the employer must never-
theless comply with the child labor pro-
visions of the Act prohibiting the em-
ployment of minors in agriculture except
under certain conditions and circum-
stances. These  provisions are discussed
in Part 1500, Subpart G of this title.

§ 780.322 1Is employed on the same
farm as his parent or persons stand-
ing in the place of his parent.

(a) The words “employed on the same
farm” are accorded their natural mean-
ing with the usual caution, however, that
as in the case of all other exemptions,
the exemptive language is to be con-
strued narrowly. (See § 780.2.)

(b) Individuals who are considered as
“his parent or persons standing in place
of his parent” include natural parents,
or any other person where the relation-
ship between that person and a child
is such that the person may be said to
stand in place of a parent. For example,
one who takes a child into his home and
treats it as a member of his own family,
educating and supporting the child as
if it were his own, is generally said to
stand to the child in place of a parent.

§ 780.323 Exemption for range produc-
tion of livestock.

Section 13(a) (6) (E) which was added
to the Act by the Fair Labor Standards
Amendments of 1966 provides an exemp-
tion from the minimum wage and over-
time requirements of the Act for any
employee “employed in agriculture” if
he “is principally engaged in the range
production of livestock.” It is apparent
from the language of section 13(a) (6)
(E) that the application of this exemp-
tion depends on the type of work per-
formed by the individual employee for
whom exemption is sought and on where
the work is done. A determination of
whether an employee is exempt therefore
requires an examination of that em-
ployee’s duties and where they are per-
formed. Some employees of the employer
may be exempt while others may not.
§ 780.324 Requirements for the exemp-

tion to apply.

(a) All the following conditions must
be met in order for the exemption to
apply to an employee:

(1) He must bé “engaged in agricul-
ture,” and

(2) Be “principally engaged”

(3) On the “range”
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(4) In the “production of livestock.”

(b) Since the raising of livestock is
included in the definition of agriculture
under section 3(f) of the Act (see
§§ 780.119-780.121 of Subpart B of this
part), the range production of livestock
would normally be deemed agriculture
work, and, consequently, an employee,
during this time he is engaged in such
activities, would meet the basic require-
ment of the exemption that he be
“‘employed in agriculture.”

The following sections discuss the mean-
ing and application of the other require-
ments. ’

§ 780.325

(a) To determine whether an employee
is “principally engaged” in the range pro-
duction of livestock, one must consider
the nature of his duties and responsibili-
ties. To qualify for this exemption the
primary duty and responsibility of a
range employee must be to take care of
the animals actively or to stand by in
readiness for that purpose. A determi-
nafion of whether an employee has range
production of livestock as his primary
duty must be based on all the facts in a
particular case. The amount of time spent
in the performance of the range produc-
tion duties is a useful guide in determin-
ing whether this is the primary duty of
the employee. In the ordinary case it will
be considered that the primary duty
means the major part, or over 50 percent,
of the employee’s time.

(b) Under this principle, an employee
who spends more than 50 percent of his
time during the year on the range in the
duties designated as range production
duties would be exempt. This is true even
though the employee may perform some
activities not directly related to the range
production of livestock, such as putting
up hay or constructing dams or digging
irrigation ditches.

§ 780.326 On the range.

(a) For purposes of this exemption,
“range” is defined generally as land that
is not cultivated. It is land that produces
native forage for animal consumption,
and includes land that is revegetated
naturally or artificially to provide a for-
age cover that is managed like range
vegetation. “Forage” as used here means
“browse” or herbaceous food that is
available to livestock or game animals,

(b) The range may be on private or
Federal or State land, and need not be
open. Typically it is not only nonculti-
vated land, but land that is not suitable
for cultivation because it is rocky, thin,
semiarid, or otherwise poor. Typically,
also, many acres of range land are re-
quired to graze one animal unit (five
sheep or one cow) for 1 month. By its
nature, range production of livestock is
most typically conducted over wide ex-
panses of land, such as thousands of
acres.

§ 780.327 Produciion of livestock.

For an employee to be engaged in the
production of livestock, he must be
actively taking care of the animals or
standing by in readiness for that purpose.

Principally engaged.
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Thus, such activities as herding, han-
dling, transporting, feeding, watering,
caring for, branding, tagging, protecting,
or otherwise assisting in the raising of
livestock and in such immediately inci-
dental duties as inspecting and repairing
fences, wells, and windmills would be
considered as the production of livestock.
On the other hand, such work as terrac-
ing, reseeding, haying, and constructing
dams, wells, and irrigation ditches would
not be considered as the production of
livestock within the meaning of the
exemption.

§ 780.328 Meaning of livestock.

The term “livestock’ includes catile,
sheep, horses, goats, and other domestic
animals ordinarily raised or used on the
farm. This is further discussed in
§ 780.120. Turkeys or domesticated fowl
are considered poultry and not livestock
within the meaning of this exemption.

§ 780.329

(a) The standard that must be used to
determine whether the individual em-
ployee is exempt is that his primary duty
must be the range production of livestock
and that this duty necessitates his con-
stant attendance on the range, on a
standby basis, for such periods of time so
as to make the computation of hours
worked extremely difficult. The fact that
an employee generally returns to his
place of residence at the end of each day
would not affect the application of the
exemption.

(b) Thus, exempt work must be per-
formed away from the “headquarters.”
The headquarters is not, however, to be
confused with the “headquarters ranch.”
The term headquarters has reference to
the place for the transaction of the busi-
ness of the ranch (administrative cen-
ter), as distinguished from buildings or
lots used for convenience elsewhere. It is
a particular location for the discharge
of the management duties. Accordingly,
the term “headquarters’” would not em-
brace large acreage, but only the ranch-
house, barns, sheds, pen, bunkhouse,
cookhouse, and other buildings in the
vicinity. The balance of the “headquart-
ers ranch’” would be the “range.”

(¢) Furthermore, the legislative his~-
tory indicates that this exemption was
not intended to apply to feed lots or to
any area where the stock involved would
be near headquarters. Its sponsors stated
that the exemption would apply only to
those employees principally engaged in
activities which require constant attend-
ance on a standby basis, away from
headquarters, such as herding, where the
computation of hours worked would be
extremely. difficult. Such constant sur-
veillance of livestock that graze and re-
produce on range lands is necessary to
see that the animals receive adequate
care, water, salt, minerals, feed supple-
ments, and protection from insects, para-
sites, disease, predators, adverse weather,
etc.

(d) The man-days of labor of em-
ployees principally engaged in the range
production of livestock, even though the
employees are exempt from the wage
and hour requirements of the Act, are in-

Exempt work.

cluded in the employer’s man-day count
for purposes of application of section
13(a) (6) (A). Thus, if a cattle rancher
in a particular calendar quarter uses 200
man-days of such range production labor
and 400 man-days of agricultural lahor
performed by individuals not so engaged,
he is required to pay the minimum wage
to the latter employees in the following
year.

§ 780.330 Sharecroppers

farmers.

(a) The test of coverage for share-
croppers and tenant farmers is the same
as that applied under the Act to deter-
mine whether any other person is an
employee or not. Certain so-called share-
croppers or tenants whose work activi-
ties are closely guided by the landowner
or his agent are covered. Those individ-
uals called sharecroppers and tenants
whose work is closely directed and who
have no actual discretion in controlling
farm operations are in fact employees by
another name. True independent-con-
tractor sharecroppers or tenant farmers
who actually control their farm opera-
tions are not employees, but if they em-
ploy other workers they may be respon-
sible as employers under the Act.

(b) In determining whether such in-
dividuals are employees or independent
contractors, the criteria laid down by
the courts in interpreting the Act’s def-
initions of employment, such as those
enunciated by the Supreme Court in
Rutherford Food Corporation v. Me-
Comb, are utilized. This case, as well as
others, made it clear that the answer {0
the question of whether an individual is
an employee or an independent contrac-
tor under the definitions in this Act lies
in the relationship in its entirety, and
is not determined by common law con-
cepts. It does not depend upon isolated
factors but on the “whole activity.” An
employee is one who as a matter of eco-
nomic reality follows the usual path of
an employee. Each case must be decided
on the basis of all facts and circum-
stances, and as an aid in the assessment,
one considers such factors as the follow-
ing: (1) The extent to which the services
rendered are an integral part of the prin-
cipal’s business; (2) the permanency of
the relationship; (3) the opportunities
for profit or loss; (4) the initiative, judg-
ment, or foresight exercised by the oné
who performs the services; (5) the
amount of investment; and (6) the
degree of control which the principal has
in the situation.

(¢c) Where a tenant or sharecroppe
is found to be an employee, he and an
members of his family who work with
him on the crop are also to be included
in the 500 man-day count of the owner
or operator of the farm. Thus, where 8
sharecropper is an employee and his “'“el
and children help in chopping cotton, al
the family members are employees of th¢
farm owner or operator and all their
man-days of work are counted. &

(d) On the other hand, a sharecropPt
or tenant who qualifies as a bona fid®
independent contractor is considered th¢
same as any other employer, and onl

and tenant
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the man-days of agricultural labor per-
formed by employees of such a share-
cropper or tenant are counted toward
the man-days used by him. If he does not
meet the 500 man-day test, he is not re-
quired to pay his employees the mini-
mum wage even though those employees
are entitled to the minimum wage when
working for a separate employer who met
the man-day test.

§780.331 Crew leaders and labor con-

traclors.

(a) Whether a crew leader or a labor
contractor is the employer of the workers
he supplies is a question of fact. The tests
here are the same as those used to deter-
mine whether a sharecropper or tenant
is an independent contractor. A crew
leader who merely assembles a crew and
brings them to the farm to be supervised
and paid directly by the farmer, and who
does the same work and receives the same
pay as the crewmembers, is an employee
of the farmer, and both he and his crew
are counted as such and paid accordingly
if the farmer is not exempt under the
500 man-day test. The situation is not
significantly different if under the same
circumstances, ‘he créw is hired at so
much per acre for their work. This is in
effect a group piecework arrangement.

(b) The situation is different where
the farmer only establishes the general
manner for the work to be done. Where
this is the case, the labor contractor is
the employer of the workers if he makes
the day-to-day decisions regarding the
work and has an opportunity for profit
or loss through his supervision of the
crew and its output. As the employer, he
has the authority to hire and fire the
workers and direct them while working
in the fields. Complaints by the farmer
about the quality or quantity of the work
or about a worker are made to the con-
tractor or his representatives, who takes
Whatever action he deems appropriate.
His opportunity for profit or loss comes
from his control sver the time and man-
ner of performance of work by his crew
and his authority to determine the wage
rates paid to his workers.

(¢) There is also the common and gen-
éral practice of an individual who per-
forms custom work such as crop dusting
O grain harvesting and threshing or
sheepshearing. In the typical case this
contractor has a substantial investment
' equipment and his business decisions
and judgments materially affect his op-
Portunity for profit or loss. In the overall
bicture, the contractor is not following
the usual path of an employee, but that
of an independent contractor.

w:;)r example: A sheepshearing contractor
Slderogerates in the following manner is con-
fors €d an independent contractor and there-
p htan agricultural employer in his own
clfédl-he operates his own equipment in-
o ”n‘g POWer supply from his own trucks
ooty 8{ lers, boards his shearing crew and has
comp ete responsibility for their work and
sheepe?satlon. has complete charge of the
s P from the time they enter the shearing
i c\:)mu they are shorn and turned out,
Dlét utracts with the rancher for the com-

© operation at an agreed rate per head.

cul(td) Where it is clear that certain agri-
ural operations performed on a farm
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are performed for the farmer by a bona § 780.401 General

fide independent contractor, the inde-
pendent contractor will be tested for cov-
erage in his own right and considered
responsible for minimum wage compli-
ance with respect to his own employees.
The man-days of agricultural labor per-
formed by employees of a bona fide in-
dependent contractor for such services
are counted toward the man-days of such
labor used by the independent contractor
and not the farmer. On the other hand,
if it appears on the facts that the con-
tractor supplying the agricultural service
is a joint-employer with the farmer of
the agricultural labor used on the latter’s
farm, e.g., in the case of a crew leader
and grower (Mitchell v. Hertzke, 234 F.
(2d) 183 C.C.A. 105; Hodgson v. Okada
(D. Colo.), 65 CCH Lab. Cas. 32505, 19
WH Cases 1105), the man-days of agri-
cultural labor rendered is counted to-
wards the man-days of such labor of each
employer.

§ 780.332 Exchange of labor between

farmers,

(a) Occasionally a farmer may help
his neighbor with the harvest of his crop.
For instance, Farmer B helps his neigh-
bor Farmer A harvest his wheat. In re-
turn Farmer A helps Farmer B with the
harvest at his farm.

(b) In a case where neighboring farm-
ers exchange their own work under an
arrangement where the work of one
farmer is repaid by the labor of the
other farmer and there is no monetary
compensation for these services paid or
contemplated, the Department of Labor
would not assert that either farmer is
an employee of the other.

(¢) In addition, there may be in-
stances where employees of a farmer also
work for neighboring farmers during
harvest time. For example, employees of
Farmer A may help Farmer B with his
harvest, and later, Farmer B'’s employees
may help Farmer A. These employees
would be included in the man-day count
of the farmer for whom the work is per-
formed on the day in question. Since the
Act defines man-day to mean any day
during which an employee performs any
agricultural labor for not less than 1
hour, there may be days on which these
employees work for both Farmer A and
Farmer B for a “man-day.” In that event
they would be included for that day in
the man-day count of both Farmer A
and Farmer B.

Subpart E—Employment in Agricul-
ture or Irrigation That Is Exempted
From the Overtime Pay Require-
ments Under Section 13(b)(12)

§ 780.400 Statutory provisions.

Section 13(b) (12) of the Fair Labor
Standards Act exempts from the over-
time provisions of section 7:

Any employee employed in agriculture or
in connection with the operation or main-
tenance of ditches, canals, reservoirs, or
waterways, not owned or operated for profit,
or operated on a sharecrop basis, and which
are used exclusively for supply and storing
of water for agricultural purposes.

FEDERAL REGISTER, VOL. 37, NO. 118—SATURDAY, JUNE

12103

explanatory state-

ment.

(a) Section 13(b) (12) of the act con-
tains the same wording as did section
13(a) (6) prior to the 1966 amendments,
The effect of this is to provide a com-
plete overtime exemption for any em-
ployee employed in “agriculture” who
does not qualify for exemption under
section 13(a) (6) (A), (B), (C), (D), and
(E) of the 1966 amendments.

(b) In addition to exempting em-
ployees employed in agriculture, section
13(b) (12) also exempts from the over-
time provisions of the act employees
employed in specified irrigation activi-
ties. Prior to the 1966 amendments these
employees were exempt from the mini-
mum wage and overtime pay require-
ments of the act.

(¢c) For exempt employment in “ag-
riculture,” see Subpart B of this part.

§ 780.402 The general guides for ap-
plying the exemption.

(a) Like other exemptions provided
by the Act, the section 13(b) (12) exemp-
tion is narrowly construed (Phillips, Inc.
v. Walling, 334 U.S. 490; Bowie v. Gon-
zalez, 117 F. 2d 11; Calaf v. Gonzalez, 127
F. 2d 934; Fleming v. Hawkeye Pearl
Button Co., 113 F. 2d 52; Fleming v.
Swift & Co., 41 F. Supp. 825; Miller
Hatcheries v. Boyer, 131 F, 2d 283; Wall-
ing v. Friend, 156 F. 2d 429; see also
§ 780.2 of Subpart A of this Part 780).
An employer who claims the exemption
has the burden of showing that it ap-
plies. (See §780.2,) The section 13(b)
(12) exemption for employment in agri-
culture is intended to cover all agricul-
ture, including “extraordinary methods”
of agriculture as well as the more con-
ventional ones and large operators as
well as small ones. Nevertheless, it was
meant to apply only to agriculture. It
does not extend to processes that are
more akin to manufacturing than to agri-
culture. Practices performed off the farm
by nonfarmers are not within the
exemption, except for the irrigation
activities specifically described in section
13(b) (12). Practices performed by a
farmer do not come within the exemp-
tion for agriculture if they are neither
a part of farming nor performed by him
as an incident to or in conjunction with
his own farming operations. These
principles have been well established by
the courts in such cases as Mitchell v.
Budd, 350 U.S. 473; Maneja v. Waialua,
349 U.S. 254; Farmers Reservoir Co. v.
McComb, 337 U.S. 755; Addison v. Holly
Hill Fruit Products, 322 U.S. 607; Calaf
v. Gonzalez, 127 F. 2d 934; Chapman V.
Durkin, 214 F, 2d 363, certiorari denied,
348 U.S. 897; McComb v. Puerto Rico
Tobacco Marketing Co-op. Ass’n, 80 F.
Supp. 953, 181 F. 2d 697.

(b) When the Congress, in the 1961
amendments, provided special exemp-
tions for some activities which had been
held not to be included in the exemp-
tion for agriculture (see Subparts F and
J of this Part 780), it was made very
clear that no implication of disagree-
ment with “the principles and tests gov-
erning the application of the present
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agriculture exemption as enunciated by
the courts” was intended (Statement of
the Managers on the Part of the House,
Conference Report, H. Rept. No. 327,
87th Cong. first sess., p. 18). Accordingly,
an employee is considered an exempt
agricultural or irrigation employee if,
but only if, his work falls clearly within
the specific language of section 3(f) or
section 13(b) (12).

& 780.403 Employee basis of exemption
under section 13 (b) (12).

Section 13(b) (12) exempts “any em-
ployee employed in * * *.” It is clear
from this language that it is the activi-
ties of the employee rather than those
of his employer which ultimately deter-
mine the application of the exemption.
Thus the exemption may not apply to
some employees of an employer engaged
almost exclusively in activities within
the exemption, and it may apply to some
employees of an employer engaged
almost exclusively in other activities. But
the burden of effecting segregation be-
tween exempt and nonexempt work as
between different groups of employees is
upon the employer.

§ 780.404 Activities of the cmployer
considered in some situations.

Although the activities of the individ-
ual employee, as distinguished from those
of his employer, constitute the ultimate
test for applying the exemption, it is
necessary in some instances to examine
the activities of the employer. For ex-
ample, in resolving the status of the em-
ployees of an irrigation company for pur-
poses of the agriculture exemption, the
U.S. Supreme Court, found it necessary
to consider the nature of the employer’s
activities (Farmers Reservoir Co. V.
McComb, 337 U.S. 755).

THE IRRIGATION EXEMPTION

£ 780.405 Exemption is direet and does
not mean activities are agriculture.

The exemption provided in section
13(b) (12) for irrigation activities is a
direct exemption which depends for its
application on its own terms and not
on the meaning of “agriculture” as de-
fined in section 3(f). This exemption
was added by an amendment to section
13(a) (6) in 1949 to alter the effect of
the decision of the U.S. Supreme Court
in Farmers Reservoir Company V.
McComb, 337 U.S. 755, so as to exclude
the type of employees involved in that
case from certain requirements of the
Act. Congress chose to accomplish this
result, not by expanding the definition
of agriculture in section 3(f), but by
adding a further exemption. In view of
this approach, it can well be said that
Congress agreed with the Supreme
Court’s holding that such workers are
not employed in agriculture. (Goldberg
v. Crowley Ridge Ass'n., 2905 F. 2d 7.)
Irrigation workers who are employed in
any workweek exclusively by a farmer
or on a farm in irrigation work which
meets the requirement of performance
as an incident to or in conjunction with
the primary farming operations of such
farmer or such farm, as previously ex-
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plained, are considered as employed in
agriculture under section 3(f) and may
qualify for the minimum wage and over-
time exemption under section 13(a) (6)
or for the overtime exemption provided
agricultural workers under section
13(b) (12), Where they are not so em-
ployed, they are not considered as agri-
cultural workers (Farmers Reservoir Co.
v. McComb, supra), but may qualify for
the overtime exemption under section
13(b) (12) relating to irrigation work if
their duties and the irrigation system on
which they work come within the ex-
press language of the statute. Where this
is the case, it is not material whether the
employees are employed in agriculture.

§ 780.406

only,

This exemption applies only to the
overtime provisions of the Act and does
not affect the minimum wage, child
labor, recordkeeping, and other require-
ments of the Act. The minimum wage
rate applicable to employees employed
in connection with supplying and stor-
ing water for agricultural purposes
whose exemption from the minimum
wage requirements was removed by the
1966 amendments is that provided by
section 6(b) of the Act.

§ 780.407 System must be nonprofit or
operated on a share-crop basis.

The exemption does not apply to em-
ployees employed in the described op-
erations on facilities of any irrigation
system unless the ditches, canals, reser-
voirs, or waterways in connection with
which their work is done meet the statu-
tory requirement that they either be not
owned or operated for profit, or be op-
erated on a share-crop basis. The em-
ployer is paid on a share-crop basis when
he receives. as his total compensation,
a share of the crop of the farmers
serviced.

§ 780.408 Facilities of syslem must be
used exclusively for agricultural
purposes.

Section 13(b) (12) requires for ex-
emption of irrigation work that the
ditches, canals, reservoirs, or waterways
in connection with which the employee's
work is done be ‘“used exclusively for
supply and storing of water for agricul-
tural purposes.” If a water supplier sup-
plies water for other than “agricultural
purposes,” the exemption would not ap-
ply. For example, the exemption would
not apply where a portion of its water
is delivered by the supplier to a munici-
pality to be used for general, domestic,
and commercial purposes. The fact that
a small amount of the water furnished
for use in his farming operations is in
fact used for incidental domestic pur-
poses by the farmer on the farm does
not, however, require the conclusion that
the water supplied was not exclusively
“for agricultural purposes’” within the
meaning of the irrigation exemption in
seetion 13(h) (12), Accordingly, if other-
wise applicable, the exemption is not de-
feated merely because the water stored
and supplied through the ditches,
canals, reservoirs, or waterways of the

Exemption is from overtime

irrigation system includes a small
amount which is used for domestic pur-
poses on the farms to which it is sup-
plied. On the other hand, if the water
supplier should maintain separate facili-
ties for storing and supplying water
for domestic use, it is clear that em-
ployees employed in connection with the
maintenance or operation of such facili-
ties would not be employed in activities
to which the exemption applies. Water
used for watering livestock raised by a
farmer is “for agricultural purposes.”

§ 780.409 Employment “in conneciion
with the operation or maintenance”
is exempl.

The irrigation exemption provided by
section 13(b) (12) applies to “any em-
ployee employed * * * in connection with
the operation or maintenance of ditches,
canals, reservoirs, or waterways” of an
irrigation system which qualifies for the
exemption. The employee, to be exempt,
must be employed “in connection with
the operation or maintenance” of the
named facilities; other employees of the
irrigation system, not employed in con-
nection with the named activities, are
not exempt. The exemption may apply
to employees engaged in insect, rodent,
and weed control along the canals and
waterways of the irrigation system.

Subpart F—Employment or Agricul-
tural Employees in Processing
Shade-Grown Tobacco; Exemption
From Minimum Wage and Overtime
Pay Requirements Under Section
3(a)(14)

INTRODUCTORY

§ 780.500 Scope and signmifificance of
interpretative bulletin.

Subpart A of this Part 780 and ihis
Subpart F together constitute the of-
ficial interpretative bulletin of the De-
partment of Labor with respect to the
meaning and application of section
13(a) (14) of the Fair Labor Standards
Act of 1938, as amended. This section
provides an exemption from the mini
mum wage and overtime pay provisions
of the Act for certain agricult_ural em-
ployees engaged in the processing, prior
to stemming, or shade-grown bobactd
for use as cigar wrapper tobacco. As ap-
pears more fully in Subpart A, interpre-
tations in this bulletin with respect ©
provisions of the Act discussed are of°
ficial interpretations upon which re;:il-
ance may be placed and which will gl e
the Secretary of Labor and the A@min-
istrator in the performance of their du-
ties under the Act. The exemptions pro-
vided in section 13(a) (6) of the ACl foz
employees employed in agriculture 15 “.‘;S
discussed in this subpart except in ‘_
relation to section 13(a) (14). The me%“n
ing and application of the s_ectlgd
13(a) (6) exemption is fully consider
in Subpart D of this Part 780.

§ 780.501 Statutory provision.

Section 13(a)(14) of the Falr w&gf
Standards Act exempts from the m6 of
mum wage requirements of section : 15
the Act and from the overtime provisi®
of section 7:
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Any agricultural employee employed in the
growing and harvesting of shade-grown to-
pacco who is engaged in the processing (in-
cluding, but not limited to, drying, curing,
fermenting, bulking, rebulking, sorting,
grading, eging, and baling) of such tobacco,
prior to the stemming process, for use as
cigar wrapper tobacco.

§780.502 Legislative history of exemp-
tion.

The exemption for shade-grown to-
bacco workers was added to the Act by
the Fair Labor Standards Amendments
of 1961, The intent of the committee
which inserted the provision in the
amendments which were reported to the
House (see H. Rept. No. 75, 87th Cong.,
first sess., p. 29) was to exclude from
the minimum wage and overtime re-
quirements of the Act “employees en-
gaged prior to the stemming process in
processing shade-grown tobacco for use
as cigar wrapper tobacco, but only if the
employees were employed in the growing
and harvesting of such tobacco”. The
Report also pointed out that ‘“such op-
erations were assumed to be exempt
prior to the case of Mitchell v. Budd,
350 US. 473 (1956) , as a continuation of
the agricultural process occurring in the
vicinity where the tobacco was grown”.
The original provision in the House-
passed bill was in the form of an amend-
ment to the Act’s definition of agricul-
ture. In that form, it would have al-
tered the effect of the Supreme Court’s
dpcision in the case of Mitchell v. Budd,
cited above, by bringing the described
employees under the exemption provided
for agriculture in section 13(a)(6) of
the Act. (H. Rept. No. 75, p. 26, and H.
Rept. No. 327, p. 17, 87th Cong., first
ses3) The Conference Committee, in
thanging the provision to provide a sep-
arate exemption, made it clear that it
Was “not intended by the committee of
tonference to change * * * by the ex-
emption for employees engaged in the
hamed operations on shade-grown to-
bacco the application of the Act to any
other employees. Nor is it intended that
there be any implication of disagreement
by the conference committee with the
brinciples and tests governing the ap-
Plication of the present agricultural ex-
tnption as enunciated by the courts.”
(H. Rept. No. 327, supra, p. 18.)

$780.503 What determines the appli-
cation of the exemption.

(40¢ @pplication of the section 13(a)
o thexemmmn depends upon the nature
i le Work performed by the individual
an: ovee for whom exemption is sought
& tgot upon the character of the work

ethe employer. A determination of
Tooe rer an employee is exempt there-
s tquires an examination of that

Ployee’s duties. Some employees of the

suover may theref
ore be exem
others Ry o exempt while

REQUIREMENTS FOR ExEMPTION
§780.504 Bas

X ic conditi
tion, itions of exemp-

auU&tier section 13(a)(14) of the Act
ollowing conditions must be met

order for the
employee: exemption to apply to
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(a) He must work on “shade-grown
tobacco.”

(b) He must be an “agricultural em-
ployee” employed “in the growing and
harvesting” of shade-grown tobacco.

(c) He must be engaged “in the proe-
essing * * * of such tobacco” and this
processing must be both “prior to the
stemming process” and to prepare the
tobacco “for use as cigar wrapper to-
bacco."” These requirements are discussed
in the following sections of this subpart.

SHADE-GRrROWN TOBACCO

§ 780.505 Definition of “shade-grown
tobacco.”

Shade-grown tobacco to which the
exemption applies is Connecticut Valley
Shade-Grown U.S. Type 61 and Georgia-
Florida Shade-Grown U.S. Type 62.

§ 780.506 Dependence of exemption on
shade-grown tobacco operations.

The exemption provided by section
13(a) (14) of the Act is limited to the
performance of certain operations with
respect to the specified commodity,
shade-grown tobacco. Work in connec-
tion with any other kind of tobacco, or
any other commodity, including any
other farm product, is not exempt under
this section. An employee must be an ag-
ricultural employee variously employed
in the growing and harvesting of “shade-
grown tobacco” and in the described
processing of “such tobacco” in order
that the section 13(a) (14) exemption
may apply.

§ 780.507 “Such tobacco.”

To be within the exemption, the proc-
essing activities with respect to shade-
grown tobacco must be performed by an
employee who has been employed in
growing and harvesting “such tobacco.”
The term “such tobacco” clearly is
limited to the specified type of tobacco
named in the section, that is, shade-
grown tobacco. While a literal interpre-
tation of the term “such tobacco” might
lead to a conclusion that the exemption
extends only to the processing of the
tobacco which the employee grew or har-
vested, it appears from the legislative
history that the intent was to extend the
exemption to the processing of such
tobacco which may be viewed “as a con-
tinuation of the agricultural process, oc-
curring in the vicinity where the tobacco
was grown.” (H. Rept. 75, 87th Cong.,
first sess., p. 26.) Thus, it appears that
the term “such tobacco” has reference to
the local crop of shade-grown tobacco,
raised by other local growers as well as
by the processor, and which is being
processed as a continuation of the grow-
ing and harvesting of such crop in the
vicinity.

§ 780.508 Application of the exemption.

(a) As indicated in § 780.504, an em-
ployee qualifies for exemption under
section 13(a) (14) only if he is an agri-
cultural employee employed in the grow-
ing and harvesting of shade-grown
tobacco and is engaged in the processing
of such tobacco. However, both opera-
tions do not have to be performed during
the same workweek. Section 13(a) (14) of
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the Act is Intended to exempt any agri-
cultural employee from the minimum
wage and overtime provisions of the Act
in any workweek when he is employed
in the growing and harvesting of shade-
grown tobacco, irrespective of the pro-
vislons of section 13(a) (6) and whether
or not in such workweek he is also
engaged in the processing of the tobacco
as described in section 13(a) (14). The
exemption would also apply in any work-
week in which the employee, who grew
and harvested shade-grown tobacco, is
exclusively engaged in such processing.

(b) An employee so employed in any
workweek is considered to be excluded
from the “employee employed in agri-
culture” whose exemption from the pay
provisions of the Act is governed by sec-
tion 13(a) (6). Therefore, his man-days
of exempt labor under section 13(a) (14)
in any such workweek are not to be
counted as man-days of agricultural
labor within the meaning of section 3(u)
of the Act and to which section 13(a) (6)
refers.

(c) However, since section 3(u) defines
man-day to mean “any day during which
an employee performs any agricultural
labor for not less than 1 hour” in the
case of an employee who qualifies for
the exemption in some workweeks but
not in others under section 13(a) (14),
all such man-days of his agricultural
labor in the workweeks when he is not
exempt under section 13(a) (14) will be
counted. In this connection, the perform-
ance of some agricultural work which
does not relate to shade-grown tobacco
by an agricuiltural employee of a grower
of such tobacco will not be considered as
the performance of nonexempt work
outside the section 13(a) (14) exemption
in any workweek in which such an em-
ployee is employed by such an employer
in the growing and harvesting of such
tobacco or in its processing prior to stem-
ming, or both, and engages in other ag-
ricultural work only incidentally or to
an insubstantial extent,

§ 780.509 Agriculture.

The definition of “agriculture,” as con-
tained in section 3(f) of the Act, is dis-
cussed in Subpart B of this Part 780. The
principles there discussed should be re-
ferred to as guides to the meaning of
the terms “agricultural employee” and
“growing and harvesting” as used in
section 13(a) (14),

§ 780.510 “Any agricultural employee.”

The section 13(a) (14) exemption ap-
plies to “any agricultural employee” who
is employed in the specified activities.
The term “any agricultural employee”
includes not only agricultural employees
of the tobacco grower but also such em-
ployees of other farmers or independent
contractors. “Any agricultural employee”
employed in the growing and harvesting
of shade-grown tobacco will qualify for
exemption if he engages in the specified
processing operations. The use of the
word “agricultural” before “employee”
makes it apparent that separate consid-
eration must be given to whether an em=-
ployee is an “agricultural employee” and
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to whether he is employed in the spec-
ified “growing and harvesting” within
the meaning of the Act.

§ 780.511 Meaning of “agricultural em-
ployee.”

An “agricultural employee,” for pur-
poses of section 13(a)(14), may be de-
fined as an employee employed in ac-
tivities which are included in the defini-
tion of “agriculture” in section 3(f) of
the Act (see § 780.103), and who is em-
ployed in these activities with sufficient
regularity or continuity to characterize
him as a person who engages in them as
an occupation. Isolated or sporadic in-
stances of engagement by an employee
in activities defined as “agriculture”
would not ordinarily establish that he
is an “agricultural employee.” His en-
gagement in agriculture should be suffi-
ciently substantial to demornstrate some
dedication to agricultural work as a
means of livelihood.

§ 780.512 “Employed in the growing
and harvesting.”

Section 13(a) (14) exempts processing
operations on shade-grown tobacco only
when performed by agricultural em-
ployees “employed in the growing and
harvesting” of such tobacco. The use of
the term “and” in the phrase “growing
and harvesting” may be in recognition
of the fact that in the raising of shade-
grown tobacco the two operations are
typically intermingled; however, it is not
considered that the word “and” would
preclude a determination on the partic-
ular facts that an employee is qualified
for the exemption if he is employed only
in “growing” or only in “harvesting.”
Employment in work other than growing
and harvesting of shade-grown tobacco
will not satisfy the requirement that the
employee be employed in growing and
harvesting, even if such work is on
shade-grown tobacco and constitutes
“gericulture” as defined in section 3(f)
of the Act. For example, delivery of the
tobacco by an employee of the farmer
to the receiving platform of the bulking
plant would be a “delivery to market”
included in “agriculture” when per-
formed by the farmer as an incident fo
or in conjunction with his farming op-
erations (Mitchell v. Budd, 350 U.S. 473),
but it would not be part of “growing and
harvesting.”

§ 780.513 'What employment in growing
and harvesting is sufficient.

To qualify for exemption the employee
must be one of those who “were em-
ployed in the growing and harvesting
of such tobacco” (H. Rept. No. 75, 87th
Cong., First sess., p. 29) and one whose
processing work could be viewed as a
“continuation of the agricultural process,
occurring in the vicinity where the to-
bacco was grown.” (Ibid. p. 26.) This ap-
pears to require that such employment
be in connection with the crop of shade-~
grown tobacco which is being processed;
it appears to preclude an employee who
has had no such employment in the cur-
rent crop season from qualifying for this
exemption even if in some past season he
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was employed in growing and harvesting
such tobacco. Bona fide employment in
growing and harvesting shade-grown to-
bacco would also appear to be necessary.
An attempt to qualify an employee for
the processing exemption by sending him
to the fields for growing or harvesting
work for a few hours or days would not
establish the bona fide employment in
growing and harvesting contemplated by
the Act. It would not seem sufficient that
an employee has been engaged in grow=-
ing or harvesting operations only occa-
sionally or casually or incidentally for a
small fraction of his work time. (See
Walling v. Haden, 153 F. 2d 196.) Em-
ployment for a significant period in the
current crop season or on some regular
recurring basis during this season would
appear to be necessary before an agri-
cultural employee could reasonably be
described as one “employed in the grow=-
ing and harvesting of shade-grown to-
bacco.” The determination in a doubtful
case will, therefore, require a careful ex-
amination and consideration of the
particular facts.

§ 780.514 “Growing” and “harvesting.”

The general meaning of “growing” and
“harvesting” of agricultural commodities
is explained in §§ 780.117 and 780.118 of
Subpart B of this Part 780, where the
meaning of these terms as used in the
Act’s definition of agriculture is fully dis-
cussed. As there indicated, these terms
include the actual raising of the crop
and the operations customarily per-
formed in connection with the removal
of the crops by the farmer from their
growing position, but do not extend to
operations subsequent to and uncon-
nected with the actual process whereby
the agricultural commodities are severed
from their attachment to the soil. Thus,
while transportation to a concentration
point on the farm may be included, “har-
vesting” never extends to transportation
or other operations off the farm. The
“growing” of shade-grown tobacco is
considered to include such work as pre-
paring the soil, planting, irrigating, fer-
tilizing, and other activities. This type
of tobacco requires special cultivation
and is grown in fields that are com-
pletely enclosed and covered with
cheesecloth shade. The leaves of the
plant are picked in stages, as they
mature. The leaves are taken imme-
diately to a tobacco barn, located on the
farm, where they are strung on sticks
and dried by heat. Before the drying
process is completed, the leaves are al-
lowed to absorb moisture. Then they are
dried again. It is not until the end of this
drying operation that the leaves are
packed in boxes and taken from the farm
to a building plant for further processing
(see Mitchell v. Budd, 350 U.S. 473). Un-
der the general principles stated above,
“harvesting” of shade-grown tobacco is
considered to include the removal of the
tobacco leaves from the plant and mov-
ing the tobacco from the field to the dry-
ing barn on the farm, together with the
performance of other work as a necessary
part of such operations. Subsequent op~

erations such as the drying of the tobacco

in the barm on the farm and packing of
the tobacco for transportation to the
bulking plant are not included in
“harvesting.”

EXEMPT PROCESSING

§ 780.515 Processing requirements of
section 13 (a) (14).

When it has been determined that an
employee is an “agricultural employee
employed in the growing and harvesting
of shade-grown tobacco,” to whom sec-
tion 13(a) (14) of the Act may apply, it
then becomes necessary to ascertain
whether he is “engaged in the processing
* = ¢ of such tobacco, prior to the stem-
ming process, for use as Cigar-wrapper
tobacco.”

§ 780.516 “‘Prior to

process.”

The exemption provided by section
13(a) (14) applies only to employees
whose processing operations on shade-
grown tobacco are performed ‘“prior to
the stemming process.” (See H. Rept. No.
75, 87th Cong., first sess., p. 26.) This
means that an employee engaged in
stemming, the removal of the midrib
from the tobacco leaf (McComb V.
Puerto Rico Tobacco Marketing Co-op.
Ass'n., 80 F. Supp. 953, affirmed 181 F. 2d
697), or in any operations on the tobacco
which are performed after stemming has
begun will not come within the exemp-
tion. Stemming and all subsequent op-
erations are nonexempt work.,

§ 780.517 “For use as Cigar-wrapper
tobacco.”

The phrase “for use as Cigar-wrapper
tobacco” limits the type of end product
which may be produced by the exempt
operations. As its name indicates, Cigar-
wrapper tobacco is used as a Cigar wrap-
per and is distinguished from other fypes
of tobacco which serve other purposes
such as filler, pipe, chewing, and other
kinds of tobacco. Normally, shade-growl
tobacco is used only for cigar wrappers.
However, if the tobacco is not being
processed by the employer for such spe-
cific and limited use, the employee is not
engaged in exempt processing operations.

§ 780.518 Exempt operd:
tions.

The processing operations under e
tion 13(a) (14) include, but are not Iim-
ited to, “drying, curing, ferment}ng.
bulking, . rebulking, sorting, gradiné
aging, and baling” of the shade-growi
tobacco. As previously noted, these operad-
tions are exempt only if performed 0D
shade-grown tobacco prior to the stem-
ming process to prepare the tobacco for
use as cigar wrapper tobacco.

§ 780.519 General scope of exempt OF
erations.

All operations normally performed i
the processing of shade-grown tob i
for use as cigar wrapper tobacco. if pe!
formed prior to the stemming Proct”
and for such use, are included in the ﬁb-
emption. As a whole, this processing 5! G
stantially changes the physical propemo
and chemical content of the tohacct:

the stemming

processing
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improves its color, increases its combus-
tibility, and eliminates the rawness and
harshness of the freshly cured leaf. In
the process the leaves are piled in “bulks”
of about 4,000 pounds each to undergo
s “sweating” or fermentation" process
in which temperature and humidity are
carefully controlled. Proper heat control
includes, among other things, breaking
wp the bulk, redistributing the tobacco,
and adding water. Proper fermentation
or aging requires the bulk to be recon-
structed several times. This bulking proc-
ess may last from 4 to 8 months. When
the tobacco is properly dried, cured, fer-
mented, and aged, it is moved to long
tables where the leaves are individually
graded and sorted, after which they are
tied in bundles called “hands” of about
30 to 35 leaves each, which are then baled
for shipment. Equipment required for the
work may include a steam-heated plant,
platforms, thermometers, bulk covers,
baling boxes and presses, baling mats and
packing, sorting, and grading tables. (See
Mitchell v. Budd, 350 U.S. 473, 475.) Em-~
ployees performing any part of this proc-
essing prior to the stemming process, in-
cluding the operations named in section

13(a) (14), may come within the exemp-

tion if they are otherwise qualified and
if the tobacco on which they work is

being processed for use as cigar wrapper
tobacco.

§780.520 Particular operations which
may be exempt.

(a) General. Section 13(a) (14) lists
& number of operations as being included
in the processing of shade-grown tobacco.
Some of these are, and others are not,
themselves “processing” in the sense that
performance of the operations changes
the natural form of the commodity on
Which it is performed. All of the opera-
tions named and described in paragraph
(b) of this section, however, are a neces-
sary and integral part of the overall
Process of preparing shade-grown to-
bacco for use as cigar wrapper tobacco
and, when performed as part of that
Process and prior to stemming of the to-
th 0, by an employee qualified under
Lhe terms of the seetion, will provide
elgmalfriﬁ for his exemption from the
W
B k. age and overtime provisions
®) Particular operations—(1) Drying.
- tlﬁlg Includes the removal or lowering
via ¢ moisture content of the tobacco,
ther by natural means or by exposure
(2eat from ovens, furnaces, ete.
. :0 Eunng. Curing includes removing
prc acco to the curing shed or barn
o )Strlnging the tobacco over slats.
s Fermenting. Fermenting includes
s Perations controlling the chemical
= thlies which take place in the tobacco
p “e result of bulking and rebulking.
the ml)?ulkmg. Bulking includes piling
ey acco in piles or bulks of about
formCunds each for the purpose of
fmenting the tobaceo.

! lN‘;";;mlltebulking. Rebulking includes the
W g down of the tobacco bulks or
i nd rearra_nging them so that the

C¢o on the inside will be placed on
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the outside of the bulk and tobacco on
the outside will be placed inside.

(6) Sorting. Sorting includes segrega-
tion of the tobacco leaves in connection
with the grading and classifying of the
cured tobacco.

(7) Grading. Grading includes sorting
or classifying as to size and quality.

(8) Aging. Aging includes the curing
process brought about by bulking.

(9) Baling. Baling includes the tying
of the tobacco into ‘“hands” and placing
them in bales for shipment.

§ 780.521 Other processing operations.

The language of the section, namely,
“including, but not limited to,” extends
the exemption for processing to include
other operations in the processing of
shade-grown tobacco besides those speci-
fically enumerated. These additional
operations include only those which are
a necessary and integral part of prepar-
ing the shade-grown tobacco for use as
cigar wrapper tobacco. These additional
operations, like those enumerated in sec-
tion 13(a) (14) , must be performed before
the tobacco has been stemmed. Stem-
ming work and further work on the
tobacco after stemming has been per-
formed are nonexempt.

§ 780.522 Nonprocessing employees.

Only those employees who actually en-
gaged in the growing and harvesting of
shade-grown tobacco and the specified
exempt processing activities are exempt.
Clerical, maintenance and custodial
workers are not included.

Subpart G—Employment in Agricul-
ture and Livestock Auction Opera-
tions Under the Section 13(b)(13)
Exemption '

INTRODUCTORY

§ 780.600 Scope and significance of in-
terpretative bulletin.

Subpart A of this Part 780 and this
Subpart G together constitute the offi-
cial interpretative bulletin of the Depart-
ment of Labor with respect to the mean-
ing and application of section 13(b) (13)
of the Fair Labor Standards Act of 1938,
as amended. This section provides an ex-
emption from the overtime pay provi-
sions of the Act for certain employees
who, in the same workweek, are employed
by a farmer in agriculture and also in the
farmer’s livestock auction operations. As
appears more fully in Subpart A of this
part, interpretations in this bulletin with
respect to provisions of the Act discussed
are official interpretations upon which
reliance may be placed and which will
guide the Secretary of Labor and the
Administrator in the performance of
their duties under the Act. The general
exemptions provided in sections 13(a) (6)
and 13(b) (12) of the Act for employees
employed in agriculture are not discussed
in this subpart ex€ept in its relation to
section 13(b) (13), The meaning and ap-
plication of these exemptions are fully
considered in Subparts D and E of this
Part 780.

FEDERAL REGISTER, VOL. 37, NO. 118—SATURDAY, JUNE

12107

§ 780.601 Statutory provision.

Section 13(b) (13) of the Fair Labor
Standards Act exempts from the over-
time provisions of settion 7:

Any employee with respect to his em-
ployment in agriculture by a farmer, not-
withstanding other employment of such
employee in connection with livestock auc-
tion operations in which such farmer is en.
gaged as an adjunct to the raising of
livestock, either on his own account or in
conjunction with other farmers, if such em-
ployee (A) is primarily employed during his
workweek in agriculture by such farmer, and
(B) is paid for his employment in connection
with such livestock auction operations at a
wage rate not less than that prescribed by
section 6(a) (1).

§ 780.602 General

ment.

Ordinarily, as discussed in Subparts D
and E of this Part 780, an employee who
in the same workweek engages in work
which is exempt as agriculture under sec-
tion 13(a) (6) or 13(b) (12) of the Act
and also performs nonexempt work to
which the Act applies is not exempt in
that week (§ 780.11). Employees of a
farmer are not employed in work exempt
as ‘“‘agriculture” while engaged in live-
stock auction operations in which the
livestock offered at auction includes live-
stock raised by other farmers (Mitchell
v. Hunt, 263 F. 2d 913) (C.A.5) ; Hearns-
berger v, Gillespie, 4356 F. 2d 926 (C.A.
8). However, under section 13(b) (13) an
employee who is employed by a farmer
in agriculture as well as in livestock auc-
tion operations in the same workweek
will not lose the overtime exemption for
that workweek, if certain conditions are
met. These conditions and their meaning
and application are discussed in this
subpart.

REQUIREMENTS FOR EXEMPTION

§ 780.603 What determines application
of exemption.

The application of the section 13(b)
(13) exemption depends largely upon the
nature of the work performed by the
individual employee for whom exemp-
tion is sought. The character of the em-
ployer’s business also determine the ap-
plication of the exemption. Whether an
employee is exempt therefore depends
upon his duties as well as the nature of
the employer’s activities. Some em-
ployees of the employer may be exempt
in some weeks and others may not.

§ 780.604 General requirements.

The general requirements for exemp-
tion under section 13(b) (13) are as fol-
lows:

(a) Employment of the employee “pri-
marily” in agriculture in the particular
workweek.

(b) This primary employment by a
farmer.

(¢) Engagement by the farmer in rais-
ing livestock.

(d) Engagement by the farmer in live-
stock auction operations “as an adjunct
to” the raising of livestock.

(e) Payment of the minimum wage re-
quired by section 6(a) (1) of the Act for

explanatory state-
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all hours spent in livestock auction work
by the employee.

These requirements will be separately
discussed in the following sections of this
subpart.

§ 780.605 Employment in agriculture.

One requirement for exemption is that
the employee be employed in “agricul-
ture.” “Agriculture,” as used in the Act,
is defined in section 3(f) as follows:

(f) “Agriculture” includes farming in all
its branches and among other things includes
the cultivation and tillage of the soll, dairy-
ing, the production, cultivation, growing, and
harvesting of any agricultural or horticul-
tural commodities (including commodities
defined as agricultural commodities in sec-
tion 15(g) of the Agricultural Marketing Act,
as amended), the raising of livestock, bees,
fur-bearing animals, or poulfry, and any
practices (including any forestry or lumber-
ing operations) performed by a farmer or
on a farm as an incident to or in conjunction
with such farming operations, including
preparation for market, delivery to storage
or to market or to carriers for transporta-
tion to market.

An employee meets the tests of being em-
ployed in agriculture when he either en-
gages in any one or more of the branches
of farming listed in the first part of the
above definition or performs, as an em-
ployee of a farmer or on a farm, prac-
tices incident to such farming operations
as mentioned in the second part of the
definition (Farmers Reservoir & Irriga-
tion Co. v. McComb, 337 U.S. 755). The
exemption applies to “any employee” of &
farmer whose employment meets the
tests for exemption. Accordingly, any em-
ployee of the farmer who is employed in
“agriculture,” including laborers, clerical,
maintenance, and custodial employees,
harvesters, dairy workers, and others
may qualify for the exemption under sec-
tion 13(b) (13) if the other conditions of
the exemption are met.

§ 780.606 Interpretation of term “‘agri-
culture.”

Section 3(f) of the Act, which defines
“agriculture,” has been extensively inter-
preted by the Department of Labor and
the courts. Subpart B of this Part 780
contains those interpretations which
have full application in construing the
term “agriculture” as used in the 13(b)
(13) exemption.

§ 780.607 “Primarily

agriculture.

Not only must the employee be em-
ployed in agriculture, but he must be
“primarily’’ so employed during the par-
ticular workweek or weeks in which the
13(b) (13) exemption is to be applied. The
word “primarily” may be considered to
mean chiefly or principally (Agnew V.
Board of Governors, 153 F. 2d 785). This
interpretation is consistent with the view,
expressed by the sponsor of the exemp-
tion at the time of its adoption on the
floor of the Senate (107 Cong. Rec. (daily
ed., April 19, 1961) p. 5879), that the
word means “most of his time.” The De-
partment of Labor will consider that an
employee who spends more than one-
half of his hours worked in the particu-

employed” in
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lar workweek in agriculture, as defined
in the Act, is “primarily” employed in
agriculture during that week.

§ 780.608 “During his workweek.”

Section 13(b) (13) specifically requires
that the unit of time to be used in de-
termining whether an employee is pri-
marily employed in agriculture is “during
his workweek.” The employee’s own
workweek, and not that of any other per-
son, is to be used in applying the exemp-
tion. The employee’s employment must
meet, the “primarily” test in each work-
week in which the exemption is applied
to him.,

§ 780.609 Workweek unit in applying
the exemption.

The unit of time to be used in deter-
mining the application of the exemp-
tion to an employee is the workweek.
(See Overnight Transportation Co. V.
Missel, 316 U.S. 572.) A workweek is
a fixed and regularly recurring interval
of seven consecutive 24-hour periods. It
may begin at any hour of any day set
by the employer and need not coincide
with the calendar week. Once the.work-
week has been set it commences each
succeeding week on the same day and
at the same hour. Changing of the work-
week for the purpose of escaping the
requirements of the Act is not permitted.

§ 780.610 Workweek

exempt work.

An employee who engages exclusively
in a workweek in duties which come
within the exemption under section 13(b)
(13) and is paid in accordance with the
requirements of that exemption, is ex-
empt in that workweek from the over-
time requirements of the Act.

§ 780.611 Workweeck

agriculture.

In any workweek in which the em-
ployee works exclusively in agriculture,
performing no duty in respect to live-
stock auction operations, his exemption
for that week is determined by appli-
cation of sections 13(a)(6) and 13(b)
(12) to his activities. (See Subparts D
and E of this part.)

§ 780.612 Employment by a “farmer.”

A further requirement for exemption
is the expressed statutory one that the
employee must be employed in agricul-
ture by a “farmer.” Employment by a
nonfarmer will not qualify an employee
for the exemption.

§ 780.613

The employee’s primary employment
in agriculture during the exempt week is
also required to be by “such farmer.”
The phrase “such farmer” refers to the
particular farmer by whom the employee
is employed in agriculture and who en-
gages in the livestock auction operations
as an adjunct to his raising of livestock,
Even if an employee 'may spend more
than half of his work time in a work-
week in agriculture, he would not be ex-
empt if such employment in agriculture
were engaged in for various persons so
that less than the primary portion of his

exclusively in

exclusively in

“By such farmer.”
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workweek was performed in his employ-
ment in agriculture by such farmer,
For example, an employee may work a
60-hour week and be employed in agri-
culture for 50 of those hours, of which 20
hours are worked in his employment by
the farmer who is engaged in the live-
stock auction operations, the other 30
being performed for a neighboring
farmer, Although this employee was pri-
marily employed in agriculture during
the workweek he is not exempt. His pri-
mary employment in agriculture was not
by the farmer described in section 13(h)
(13) as required.

§ 780.614 Definition of a farmer.

The Act does not define the term
“farmer.” Whether an employer is a
“farmer” within the meaning of section
13(b) (13) must be determined by con-
sideration of the particular facts, keeping
in mind the purpose of the exemption.
A full discussion of the meaning of the
term ‘“farmer” as used in the Act’s defi-
nition of agriculture is contained in
§§ 780.130-780.133, Generally, as indi-
cated in that discussion, a farmer under
the Act is one who engages, as an occupa-
tion, in farming operations as a distinct
activity for the purpose of producing a
farm crop. A corporation or a farmers'
cooperative may be a “farmer” if en-
gaged in actual farming of the nature
and extent there indicated.

§ 780.615 Raising of livestock.

Livestock auction operations are with-
in the 13(b) (13) exemption only when
they are conducted as an adjunct to the
raising of livestock by the farmer. The
farmer is required to engage in the rais-
ing of livestock as a prerequisite for the
exemption of an employee employed in
the operations described in section 13
(b) (13). Engagement by the farmer i
one or more of the other branches of
farming will not meet this requirement,

§ 780.616 Operations included in rais
ing livestock.

Raising livestock includes such opera-
tions as the breeding, fattening, feeding,
and care of domestic animals ordinargly
raised or used on farms. A fuller gils-
cussion of the meaning of raising live-
stock is contained in §§ 780.119-780.122.

§ 780.617 Adjunct livestock auction 0P
erations.

The livestock auction operations reé-
ferred to in section 13(b)(13) are those
engaged in by the farmer “as an ad-
junet” to the raising of livestock. This
phrase limits the relative extent ¥
which the farmer may conduct livestock
auctions and claim exemption under
section 13(b) (13). To qualify under the
exemption provision, the auction operd-
tions should be an established part of
the farmer’s raising of the livestock a0
subordinate to it. (Hearnsberger v. Gil-
lespie, 435 F. 2d 926 (C.A. 8).) The
auction operations should not be con-
ducted on so large a scale as to Pres
dominate over the raising of lives.tock&
The livestock auction should be fsthlmCt
to the farmer’s raising of livesto_ck n'o
only when he engages in it on his owWn
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account, but also when he joins with
other farmers to hold an auction.

§780.618 “His own account”—*"“in con-
junction with other farmers.”

Under the terms of section 13(b) (13),
the farmer may operate a livestock auc-
tion solely for his own benefit or he may
join with “other farmers” to auction
livestock for their mutual benefit. (See
§780.614 with regard to the definition
of “farmer."”) Unless the auction is con-
ducted by the farmer alone or with
others who are “farmers” the exemption
does not apply.

§780.619 Work “in connection with”
livestock auction operations.

An employee whose agricultural em-
ployment meets the tests for exemption
may engage in “other” employment “in
connection with"” his employer’s livestock
auction operations under the conditions
stated in section 13(b) (13). The work
which an employee may engage in under
the phrase “in connection with” includes
only those activities which are a nec-
essary incident to conducting a live-
stock auction of the limited type per-
mitted under the exemption. Such work
as fransporting the livestock and caring
for it, custodial, maintenance, and cler-
lcal duties are included. Work which
cannot be considered necessarily inci-
dent to the livestock auction is not
exempt.

§780.620 Minimum wage for livestock
auction work,

The application of the exemption is
furtkger determined by whether another
condition has been met. That condition
Is that the employee, in the workweek
in which he engages in livestock auction
activities, must be paid at a wage rate
not less_than the minimum rate required
by section 6(a)(1) of the Act for the
lime spent in livestock auction work,
The exemption does not apply unless
there is payment for all hours spent
in livestock auction work at not less

than the applicable minimum rate pre-

scribed in the Act. ¥
EFFECT OF EXEMPTION

No overtime wages in exempt

§780.621

week,

mlgea workweek in which all the re-
gxemments of the section 13(b)(13)
- btion are met, the employee is ex-
Dt from the overtime requirements of

section 7 for that entire workweek,

Subpart H—Employment by Small

§°“""’Y‘ Elevators Within Area of
roduction; Exemption From Over-

fime Pay Requirements Under Sec-
tion 13(b)(14)

INTRODUCTORY

5780700 §eq igni
Se: , d in-
't‘rprelauv:].; u‘ﬁ‘e o ::gmﬁcancc of in

Subpart A of this Part 780 and this
gbtenary together constitute the official
menl;mfetamve bulletin of the Depart-
fig a.nod Labor with respect to the mean-
Of the Fapplicat.ion of section 13(b) (14)

alr Labor Standards Act of 1938,
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as amended. This section provides an
exemption from the overtime pay pro-
visions of the Act for employees em-
ployed by certain country elevators
“within the area of production,” as de-
fined by the Secretary of Labor in Part
536 of this chapter.

§ 780.701 Siatutory provision.

Section 13(b) (14) of the Fair Labor
Standards Act exempts from the over-
time provisions of section 7:

Any employee employed within the area
of production (as defined by the Secretary)
by an establishment commonly recognized
as a country elevator, inciuding such an
establishment which sells products and
services used in the operation of a farm:
Provided, That no more than five employees
are employed in the establishment in such
operations * * *,

§ 780.702 What determines application
of the exemption. :

The application of the section 13
(b) (14) exemption depends on the em-
ployment of the employee by an estab-
lishment of the kind described in the
section, and on such employment
“within the area of production” as de-
fined by regulation. In any workweek
when an employee is employed in coun-
try elevator activities by such an estab-
lishment within the area of production,
the overtime pay requirements of the
Act will not apply to him.

§ 780.703 Basic requirements for ex-
emplion.

The basic requirements for exemption
of country elevator employees under sec-
tion 13(b) (14) of the Act are as follows:

(a) The employing establishment
must—

(1) Be an establishment “commonly
recognized as a country elevator,” and

(2) Have not more than five em-
ployees employed in its operations as
such; and

(b) The employee must—

(1) Be “employed by” such establish-
ment, and

(2) Be employed “within the area of
production,” as defined by the Secre-
tary of Labor.

All the requirements must be met in
order for the exemption to apply to an
employee in any workweek. The require-
ments in section 13(b) (14) are “explicit
prerequisites to exemption” and the
burden of showing that they are satis-
fied rests upon the employer who asserts
that the exemption applies (Arnold v.
Kanowsky, 361 U.S. 388). In accordance
with the general rules stated in § 780.2 of
Subpart A of this Part 780, this exemp-
tion is to be narrowly construed and
applied only to those establishments
plainly and unmistakably within its
terms and spirit. The requirements for
its application will be separately dis-
cussed below.

ESTABLISHMENT COMMONLY RECOGNIZED
AS A COUNTRY ELEVATOR

§ 780.704 Dependence of exemption on

nature of employing establishment.

If an employee is to be exempt under
section 13(b) (14), he must be employed
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by an “establishment” which is “com-
monly recognized as a country elevator.”
If he is employed by such an establish-
ment, the fact that it may be part of a
larger enterprise which also engages in
activities that are not recognized as
those of country elevators (see Tobin v.
Flour Mills, 185 ¥. 2d 596) would not
make the exemption inapplicable.

§ 780.705 Meaning of *‘establishment.”

The word “establishment” has long
been interpreted by the Department of
Labor and the courts to mean a distinct
physical place of business and not to
include all the places of business which
may be operated by an organization
(Phillips v. Walling, 334 U.S. 490
Mitchell v. Bekins Van and Storage Co.,
352 U.S. 1027). Thus, in the case of a
business organization which operates a
number of country elevators (see Tobin
v. Flour Mills, 185 F. 2d 596), each indi-
vidual elevator or other place of busi-
ness would constitute an establishment,
within the meaning of the Act. Country
elevators are usually one-unit places of
business with, in some cases, an adjoining
flat warehouse. No problem exists of de-
termining what is the establishment in
such cases. However, where separate fa-
cilities are used by a country elevator, a
determination must be made, based on
their proximity to the elevator and their
relationship to its operations, on whether
the facilities and the elevator are one or
more than one establishment. If there
are more than one, it must be determined
by which establishment the employee is
employed and whether that establish-
ment meets the requirements of section
13(b) (14) before the application of the
exemption to the employee can be ascer-
tained (compare Mitchell v. Cammill, 245
F. 2d 207; Remington v. Shaw (W.D.
Mich.), 2 WH Cases 262).

§ 780.706 Recognition of character of
establishment.

A further requirement for exemption:
is that the establishment must be “com-
monly recognized” as a country elevator.
The word “commonly” means ordinarily
or generally and the term “recognized”
means known. An elevator should be gen-
erally known by the public as a country
elevator. This requirement imposes, on
the establishment for whose employees
exemption is sought, the obligation to
demonstrate that it engages in the type
of work and has the attributes which will
cause the general public to know it as a
country elevator. The recognition which
the statute requires must be shown to
exist if the employer seeks to take the
benefit of the exemption (see Arnold v.
Kanowsky, 361 U.S. 388, 395).

§ 780.707 Establishments  “commonly
recognized” as country elevators.

In determining whether a particular
establishment is one that is “commonly
recognized” as a country elevator—and
this must be true of the particular estab-
lishment if the exemption is to apply—
it should be kept in mind that the intent
of section 13(b) (14) is to “exempt coun-
try elevators that market farm products,
mostly grain, for farmers” (107 Cong.
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Rec. (daily ed.) p. 5883). It is also appro-
priate to consider the characteristics and
functions which the courts and govern-
ment agencies have recognized as those
of “country elevators” and the distinc-
tions which have been recognized be-
tween country elevators and other types
of establishments. For example, in pro-
ceedings fo determine industries of a
seasonal nature under Part 526 of the
regulations in this chapter, “country”
grain elevators, public terminal and sub-
terminal grain elevators, wheat flour mill
elevators, non-elevator-type bulk grain
storing establishments, and “flat ware-
houses” in which grain is stored in sacks,
have been recognized as distinct types of
establishments engaged in grain storage.
(See 24 F. R, 2584; 3581.) As the legisla-
tive history of the exemption cited above
makes clear, country elevators handle
“mostly grain.” The courts have recog-
nized that the terms “country elevator”
and “country grain elevator” are inter-
changeable (the term “country house”
has also been recognized as synony-
mous), and that there are significant
differences between country elevators
and other types of establishments en-
gaged in grain storage (see Tobin v. Flour
Mills, 185 F. 2d 596; Mitchell v. Sampson
Const. Co. (D. Kan.) 14 WH Cases 269).

§ 780.708 A country elevator-is located

near and serves farmers.

Country elevators, as commonly recog-
nized, are typically located along rail-
roads in small towns or rural areas near
grain farmers, and have facilities espe-
cially designed for receiving bulk grain
by wagon or truck from farms, elevating
it to storage bins, and direct loading of
the grain in its natural state into railroad
boxcars. The principal function of such
elevators is to provide a point of initial
concentration for grain grown in their
local area and to handle, store for limited
periods, and load out such grain for
movement in carload lots by rail from
the producing area to its ultimate desti-
nation. They also perform a transport
function in facilitating the even and or-
derly movement of grain over the inter-
state network of railroads from the
producing areas to terminal elevators,
markets, mills, processors, consumers,
and to seaboard ports for export. The
country elevator is typically the farmer's
market for his grain or the point at
which his grain is delivered to carriers
for transportation to market. The eleva-
tor may purchase the grain from the
farmer or store and handle it for him,
and it may also store and handle sub-
stantial quantities of grain owned by or
pledged to the Government under a
price-support program. Country eleva-
tors customarily receive, weigh, test,
grade, clean, mix, dry, fumigate, store,
and load out grain in its natural state,
and provide certain incidental services
and supplies to farmers in the locality.
The foregoing attributes of country ele-
vators have been recognized by the
courts. See, for example, Mitchell v.

Sdampson Const. Co. (D. Kan.) 14 WH
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Cases 269; Tobin v. Flour Mills, 185 F. 2d
596; Holt v. Barnesville Elevator Co., 145
F. 2d 250; Remington v. Shaw (W.D.
Mich.), 2 WH Cases 262.

§ 780.709 Size and equipment of a

country elevator.

Typically, the establishments com-
monly recognized as country elevators
are small, Most of the establishments in-
tended to come within the exemption
have only one or two employees (107
Cong. Rec. (daily ed.) p. 5883), although
some country elevators have a larger
number, (See Holt v. Barnesville Eleva-
tor Co., 145 F. 2d 250.) Establishments
with more than five employees are not
within the exemption. (See § 780.712.)
The storage capacity of a country eleva-
tor may be as small as 6,000 bushels (see
Tobin v. Flour Mills, 185 F. 2d 596) and
will generally range from 15,000 to 50,-
000 bushels. As indicated in § 780.708,
country elevators are equipped to receive
grain in wagons or trucks from farmers
and to load it in railroad boxcars. The
facilities typically include scales for
weighing the farm vehicles loaded with
grain, grain bins, cleaning and mixing
machinery, driers for prestorage drying
of grain and endless conveyor belts or
chain scoops to carry grain from the
ground to the top of the elevator. The
facilities for receiving grain in truck-
loads or wagonloads from farmers and
the limited storage capacity, together
with location of the elevator in or near
the grain-producing area, serve to dis-
tinguish country elevators from terminal
or subterminal elevators, to which the
exemption is not applicable. The latter
are located at terminal or interior mar-
ket points, receive grain in carload lots,
and receive the bulk of their grain from
country elevators. Although some may
receive grain from farms in the immedi-
ate areas, they are not typically equipped
to receive grain except by rail. (See Tobin
v. Flour Mills, supra; Mitchell v. Samp-
son Const. Co. (D. Kan.) 14 WH Cases
269.) It is the facilities of a country ele-
vator for the elevation of bulk grain and
the discharge of such grain into rail cars
that make it an “elevator” and distin-
guish it from warehouses that perform
similar functions in the flat warehousing,
storage, and marketing for farmers of
grain in sacks. Such warehouses are not
“eclevators” and therefore do not come
within the section 13(b) (14) exemption.

§ 780.710 A country elevator may sell
products and services to farmers.

Section 13(b) (14) expressly provides
that an establishment commonly recog-
nized as a country elevator, within the
meaning of the exemption, includes
“such an establishment which sells prod-
ucts and services used in the operation
of a farm.” This language makes it plain
that if the establishment is “such an
establishment,” that is, if its functions
and attributes are such that it is “com-
monly recognized as a country elevator”
but not otherwise, exemption of its em-

ployees under this section will not be lost

solely by reason of the fact that it sells
products and services used in the opera-
tion of a farm. Establishments commonly
recognized as country elevators, espe-
cially the smaller ones, not only engage
in the storing of grain but also conduct
various merchandising or “sideline” op-
erations as well. They may distribute feed
grains to feeders and other farmers, sell
fuels for farm use, sell and treat seeds,
and sell other farm supplies such as
fertilizers, farm chemicals, mixed con-
centrates, twine, lumber, and farm hard-
ware supplies and machinery. (See Tobin
v. Flour Mills, 185 F. 2d 596; Holt v.
Barnesville Elevator Co., 145 F. 2d 250).
Services performed for farmers by coun-
try elevators may include grinding of
feeds, cleaning and fumigating seeds
supplying bottled gas, and gasoline sta-
tion services. As conducted by establish-
ments commonly recognized as country
elevators, the selling of goods and serv-
ices used in the operation of a farm is
a minor and incidental secondary actly-
ity and not a main business of the ele-
vator (see Tobin v. Flour Mills, supre,
Holt v. Barnesville Elevator Co., supra).

§ 780.711 Exemption of mixed busines
applies only to country elevators.

The language of section 13(b) (14) per-
mitting application of the exemption o
country elevators selling products and
services used in the operation of a farm
does not extend the exemption to an
establishment selling products and serv-
ices to farmers merely because of the
fact that it is also equipped to provide
elevator services to its customers. The
exemption will not apply if the extent
of its business of making sales to farmers
is such that the establishment is no'tI
commonly known as a “country elevator
or is commonly recognized as an estab-
lishment of a different kind. As the leg-
islative history of the exemption indi-
cates, its purpose is limited to exempting
country elevators that market farm
products, mostly grain, for farmers who
are working long workweeks and need fo
have the elevator facilities open and
available for disposal of their crops dur-
ing the same hours that are worked by
the farmers. (See 107 Cong. Rec. (daily
ed.) p.5883.) The reason for the exemp-
tion does not justify its application to
employees selling products and services
to farmers otherwise than as an inci-
dental and subordinate part of the buse
ness of a country elevator as commonlb
recognized. An establishment making
such sales must be “such an estgbhsh-
ment” to come within this exemption. Al
employer may, however, be engaged “(;
the business of making sales of goods ant
services to farmers in an establishmen
separate from the one in which he pro-
vides the recognized country elevadl
services. In such event, the exemptlol}g
employees who work in both establis l;
ments may depend on whether the -ngn
in the sales establishment comes wit :
another exemption provided by the AC)‘
(See Remington v. Shaw (W.D. Mich. ,'
2 WH Cases 262, and infra, § 780.724.
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EMPLOYMENT OF “No MORE THAN FIVE
EMPLOYEES”

§780.712 Limitation of exemption to
establishments with five or fewer
employees.

If the operations of an establishment
are such that it is commonly recognized
as a country elevator, its employees may
come within the section 13(b) (14) ex-
emption provided that “no more than
five employees are employed in the es-
teblishment in such operations”. The
exemption is intended, as explained by
its sponsor, to “affect only institutions
that have five employees or less” (107
Cong. Rec. (daily ed.) p. 5883). Since the
Act is applied on a workweek basis, a
country elevator is not an exempt place
of work in any workweek in which more
than five employees are employed in its
operations.

§780.713 Determining the number of
employees generally.

The number of employees referred to
in section 13(b) (14) is the number “em-
ployed in the establishment in such op-
erations”. The determination of the
number of employees so employed in-
volves a consideration of the meaning of
employment “in the establishment” and
“In such operations” in relation to each
pther. If, in any workweek, an employee
Is “employed in the establishment in
such operations” for more than a negli-
gible period of time, he should be
counted in determining whether, in that
workweek, more than five employees
Wwere so employed. An employee so em-
ployed must be counted for this purpose
regardless of whether he would, apart
from this exemption, be within the cov-
erage of the Act. Also, as noted in the
following discussion, the employees to be
counted are not necessarily limited to
employees directly employed by the
country elevator but may include em-
ployees directly employed by others who
are engaged in performing operations
of the elevator establishment,

§780.714 Employees employed “in such
operations” to be counted.

(a) The five-employee limitation on
the exemption for country elevators re-
lates to'the number of employees em-
Ployed in the establishment “in such
Oberations.” This means that the em-
ployees to be counted include those em-
Ployed in, and do not include any who
are not employed in, the operations of
the establishment commonly recognized
8 a country elevator, including the op-
erations of such an establishment in
ﬁéiZ%lgsodufcts and services used in the

0 revi
Pt a farm, as previously
pl(b) In some circumstances, an em-
co(:lsl'ee employed in an establishment
vatomonly recognized as a country ele-
i rdmay, during his workweek, be em-
: ved In work which is not part of the

Perations of the elevator establishment,.
Ca.sles \¥omd be true, for example, in the
tire 13 an employee who spends his en-
werg orkweek in the construction of an
Such OW warehouse for the elevator.

an employee would not be counted
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in that workweek because constructing
a warehouse is not part of the operations
of the country elevator but is an entirely
distinct activity.

(c) Employees employed by the same
employer in a separate establishment in
which he is engaged in a different busi-
ness, and not employed in the opera-
tions of the elevator establishment,
would not be counted.

(d) Employees not employed by the
elevator establishment who come there
sporadically, occasionally, or casually in
the course of their duties for other em-
ployers are not employed in the opera-
tions of the establishment commonly
recognized as a country elevator and
would not be counted in determining
whether the five-employee limitation is
exceeded in any workweek. Examples of
such employees are employees of a res-
taurant who bring food and beverages to
the elevator employees, and employees of
other employers who make deliveries
to the establishment.

§ 780.715 Counting employees
ployed in the establishment.”

(a) Employees employed “in the es-
tablishment,” if employed “in such op-
erations’ as previously explained, are to
be counted in determining whether the
five-employee limitation on the exemp-
tion is exceeded.

(b) Employees employed “in” the
establishment clearly include all em-
ployees engaged, other than casually or
sporadically, in performing any duties
of their employment there, regardless of
whether they are direct employees of the
country elevator establishment or are
employees of a farmer, independent con-
tractor, or other person who are suffered
or permitted to work (see Act, section
3(g)) in the establishment. However,
tradesmen, such as dealers and their
salesmen, for example, are not employed
in the elevator simply because they visit
the establishment to do business there.
Neither are workers who deliver, on
behalf of their employers, goods used in
the sideline business of the establishment
to be considered employed in the
elevator.

(¢) The use of the language “employed
in” rather than “engaged in"” makes it
plain also that the employees to be
counted include all those employed by
the establishment in its operations
without regard to whether they are en-
gaged in the establishment or away from
it in performing their duties. This has
been the consistent interpretation of
similar language in other sections of the
Act.

EMPLOYEES “EMPLOYED * * * BY" THE
CoUNTRY ELEVATOR ESTABLISHMENT
§ 780.716 Exemption of employees
“employed * * * by” the establish-
ment,

If the establishment is a country ele-
vator establishment qualified for exemp-
tion as previously explained, and if the
“area of production” requirement is met
(see §780.720), any employee ‘“em-
ployed * * * by” such establishment

“em-
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will come within the section 13(b) (14)
exemption. This will bring within the
exemption employees who are engaged

. in duties performed away from the es-

tablishment as well as those whose duties
are performed in the establishment
itself, so long as such employees are
“employed * * * by” the country ele-
vator establishment within the meaning
of the Act. The employees employed “by”
the establishment, who may come within
the exemption if the other requirements
are met, are not necessarily identical
with the employees employed “in the
establishment in such operations’' who
must be counted for purposes of the five-
employee limitation since some of the
latter employees may be employed by

another employer. (See §§780.712-
780.715.)
§ 780.717 Determining whether there is

employment “by” the establishment.

(a) No single test will determine
whether a worker is in fact employed
“by” a country elevator establishment,
This gquestion must be decided on the
basis of the total situation (Rutherford
Food Corp. v. McComb, 331 U.S. 722;
U.S. v. Silk, 331 U.S. 704). Clearly, an
employee is so employed where he is
hired by the elevator, engages in its work,
is paid by the elevator and is under its
supervision and control.

(b) “Employed by"” requires that
there be an employer-employee rela-
tionship between the worker and the em-
ployer engaged in operating the elevator.
The fact, however, that the employer
carries an employee on the payroll of
the country elevator establishment
which qualifies for exemption does not
automatically extend the exemption to
that employee. In order to be exempt an
employee must actually be “employed
by” the exempt establishment. This
means that whether the employee is per-
forming his duties inside or outside the
establishment, he must be employed in
the work of the exempt establishment
itself in activities within the scope of its
exempt business in order to meet the re-
quirement of actual employment “by’’
the establishment (see Walling v. Con-
necticut Co., 154 F. 2d 552) .

(¢) In the case of employers who
operate multiunit enterprises and con-
duct business operations in more than
one establishment (see Tobin v. Flour
Mills, 185 F. 2d 596; Remington v. Shaw
(W.D. Mich.) 2 WH Cases 262), there
will be employees of the employer who
perform central office or central ware-
housing activities for the enterprise or
for more than one establishment, and
there may be other employees who spend
time in the various establishments of
the enterprise performing duties for the
enterprise rather than for the particu-
lar establishment in which they are
working at the time. Such employees are
employed by the enterprise and not by
any particular establishment of the em-
ployer (Mitchell v. Miller Drugs, 255 F.
2d 574; Mitchell v. Kroger Co., 248 F.
2d 935) . Accordingly, so long as they per-
form such functions for the enterprise
they would not be exempt as employees
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employed by a country elevator estab-
lishment operated as part of such an
enterprise, even while stationed in it or
placed on its payroll.

§ 780.718 Employees who may be ex-
empl.

Employees employed ‘by” a country
elevator establishment which qualifies for
exemption will be exempt, if the “area of
production” requirement is met, while
they are engaged in any of the customary
operations of the establishment which
is commonly recognized as a country
elevator. Included among such employees
are those who are engaged in selling
the elevator’s goods or services, keeping
‘its books, receiving, handling, and load-
ing out grain, grinding and mixing feed
or treating seed for farmers, performing
ordinary maintenance and repair of
the premises and equipment or engaging
in any other work of the establishment
which is commonly recognized as part
of its operations as a country elevator.
An employee employed by such an ele-
vator is not restricted to performing his
work inside the establishment. He may
also engage in his exempt duties away
from the elevator. For example, a sales-
man who visits farmers on their farms
to discuss the storage of their grain in
the elevator is performing exempt work
while on such visits. It is sufficient that
an employee employed by an elevator is,
while working away from the establish-
ment, doing the exempt work of the ele-
vator. If the establishment is engaged
only in activities commonly recognized
as those of a country elevator and none
of its employees engaged in any other
activities, all the employees employed by
the country elevator will come within the
exemption if no more than five em-
ployees are employed in the establish-
ment in such operations and if the

“area of production” requirement is met.
§ 780.719 Employces mnot employed
“by” the elevator establishment.

Since the exemption depends on em-
ployment “by” an establishment qualified
for exemp&ion rather than simply the
work of the employee, employees who are
not employed by the country elevator are
not exempt. This is so even though they
work in the establishment and engage
in duties which are part of the services
which are commonly recognized as those
of a country elevator. Since they are not
employed by the elevator, employees of
independent contractors, farmers and
others who work in or for the elevator
are not exempt under section 13(b) (14)
simply because they work in or for the
elevator (see Walling v. Friend, 156 F,
2d 429; Mitchell v. Kroger, 248 F. 2d 935;
Durkin v. Joyce Agency, 110 F, Supp. 918,
affirmed sub. nom. Mitchell v, Joyce
Agency, 348 U.S. 945). Thus an employee
of an independent contractor who works
inside the elevator in drying grain for
the elevator is not exempt under this
section.
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“WITHIN THE AREA OF
PRODUCTION”

§ 780.720 ‘“*Area of production” require-
ment of exemption.

(a) In addition to the requirements
for exemption previously discussed, sec-
tion 13(b)(14) requires that the em-
ployee employed by an establishment
commonly recognized as a country ele-
vator be “employed within the area of
production (as defined by the Secre-
tary).” Regulations defining employment
within the “area of production™ for pur-
poses of section 13(b) (14) are contained
in Part 536 of this chapter. All the re-
quirements of the applicable regulations
must be met in order for the exemption
to apply.

(b) Under the regulations, an em-
ployee is considered to be employed
within “the area of production” within
the meaning of section 13(b) (14) if the
country elevator establishment by which
he is employed is located in the “open
country or a rural community,” as de-
fined in the regulations, and receives 95
percent or more of the agricultural com-
modities handled through its elevator
services from normal rural sources of
supply within specified distances from
the country elevator. A definition of
“grea of production” in terms of such
criteria has been upheld by the U.S.
Supreme Court in Mitchell v. Budd, 350
U.S. 473. Reference should be made to
Part 536 of this chapter for the precise
requirements of the definition.

(c) However, it is appropriate to point
out here that nothing in the definition
places limits on the distance from which
commodities come to the elevator for
purposes other than the storage of mar-
keting of farm products. The commodi-
ties, 95 percent of which are required by
definition to come from specified dis-
tances, are those agricultural commodi-
ties received by the elevator with respect
to which it performs the primary con-
centration, storage, and marketing func-
tions of a country elevator as previously
explained (see § 780.708). This is con-
sistent with the emphasis given, in the
legislative history, to the country ele-
vator’s function of marketing farm prod-
ucts, mostly grain, for farmers (see 107
Cong. Rec. (daily ed.) p. 5883). Com-
modities brought or shipped to a country
elevator establishment not for storage
or for market but in connection with its
secondary, incidental, or side-line func-
tions of selling products and services
used in the operation of a farm (see
§ 780.610) are not required to be counted
in determining whether 95 percent of the
agricultural commodities handled come
from rural sources of supply within the
specified distances.

WORKWEEK APPLICATION OF EXEMPTION

§ 780.721 Employment in the particular
workweek as test of exemption.

The period for determining whether
the “area of production” requirement of
section 13(b) (14) is met is prescribed
in the regulations in Part 536 of this
chapter. Whether or not an establish-
ment is one commonly recognized as a

EMPLOYMENT
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country elevator must be tested by gen-
eral functions and attributes over a
representative period of time, as pre-
viously explained, and requires reexami-
nation for exemption purposes only if
these change. But insofar as the exemp-
tion depends for its application on the
employment of employees, it applies on a
workweek basis. An employee employed
by the establishment is not exempt in
any workweek when more than five em-
ployees “are employed in the establish-
ment in such operations,” as previously
explained (see §§ 780.712-780.715). Nor is
any employee within the exemption in a
workweek when he is not employed “by”
the establishment within the meaning of
section 13(b) (14) (see §§ 780.716-
780.719) . This is in accordance with the
general rule that the unit of time to be
used in determining the application of
the Act and its exemptions to an em-
ployee is the workweek. (See Overnight
Motor Transportation Co. v. Missel, 316
U.S. 572; Mitchell v. Hunt, 263 F. 2d 913;
McComb v. Puerto Rico Tobacco Mar-
keting Co-op. Ass'n., 80 F. Supp. 953,
affirmed 181 F. 2d 697). A workweek is
a fixed and regularly recurring interval
of seven consecutive 24-hour periods. It
may begin at any hour of any day sel
by the employer and need not coincide
with the calendar week. Once the work-
week has been set it commences each
succeeding week on the same day and ab
the same hour. Changing the workieek
for the purpose of escaping the require-
ments of the Act is not permitted.

§ 780.722 Exempt workweeks.

An employee performing work for an
establishment commonly recognized as &
country elevator is exempt under section
13(b) (14) in any workweek when he Is,
for the entire workweek, employed “by
such establishment, if no more than five
employees are “employed in the estab-
lishment in such operations”, and if the
“area of production” requirement is met.

§ 780.723 Exempt
employment.

Under section 13(b)(14), where a0
employee, for part of his workweek, 13
employed “by” an “exempt” establish-
ment (one commonly recognized 8s 8
country elevator which has five em-
ployees or less employed in the estab-
lishment in such operations in thﬁt
workweek) and the employee is, in his
employment by the establishment, em-
ployed “within the area of production
as defined by the regulations, but in the
remainder of the workweek is employed
by his employer in an establishment 0F
in activities not within this or m}lot‘h?r
exemption provided by the Act, I
course of which he performs any Wo'*
to which the Act applies, the employee 1‘
not exempt for any part of that wor‘}:(;
week (see Mitchell v. Hunt, 263 F. =
913; Waialua v. Maneja, 77 F. Supp. 480
Walling v. Peacock Corp. 58 F. SupP
880; McComb v. Puerto Rico TobaCnC’O
Marketing Co-op. Ass'm., 181 F. 2d 697

and mnonexempl

the
ork
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§780.724 Work exempt under another
section of the Act.

Where an employee's employment
during part of his workweek would qual-
ify for exemption under section 13
(b) (14) if it continued throughout the
workweek, and the remainder of his
workweek is spent in employment which,
if it continued throughout the work-
week, would qualify for exemption under
another section or sections of the Act,
the exemptions may be combined (see
Remington v. Shaw (W.D. Mich.) 2 WH
Cases 262). The employee, however,
qualifies for exemption only to the ex-
tent of the exemption which is more lim-
ited in scope (see Mitchell v. Hunt, 263
F. 2d 913). For example, if part of the
work is exempt from both minimum
wage and overtime compensation under
one section of the'Act and the rest is
exempt only from the overtime pay pro-
visions under another section, the em-
ployee is exempt that week from the
overtime provisions, but not from the
minimum wage requirements. In this
connection, attention is directed to an-
other exemption in the Act which relates
to work in grain elevators, which may
apply in appropriate circumstances,
either in combination with section 13
(b) (14) or to employees for whom the
requirements of section 13(b) (14) can-
not be met. This other exemption is that
provided by section 7(c). Section 7(c),
which is discussed in Part 526 of this
chapter, provides a limited overtime
exemption for employees employed in
the seasonal industry of storing grain in
country grain elevators, public terminal
and sub-terminal elevators, wheat flour
mills, nonelevator bulk storing establish-
ments and flat warehouses, § 526.10
() (14) of this chapter.

Subpart l—Employment in Ginning of
Cotton and Processing of Sugar
Beets, Sugar-Beet Molasses, Sugar-
cane, or Maple Sap Into Sugar or
Syrup; Exemption From Overtime

Pay Requirements Under Section
13(b)(15)
INTRODUCTORY

§780.800 Scope and significance of in-
terpretative bulletin.

Subpart A of this Part 780 and this
Subpart I constitute the official inter-
pretatlve_ bulletin of the Department of

Or with respect to the meaning and
&bplication of section 13(b) (15) of the
Fair Labor Standards Act of 1938, as
amended. This section provides an ex-
fmption from the overtime pay provi-
?OHS of the Act for two industries (a)
O employees engaged in ginning of cot-
mg for market in any place of employ-
ie 1t located in a county where cotton
(b)g‘f°‘f’n in commercial quantities and
easin Or employees engaged in the proc-
lassee OF sugar beets, sugar-beet mo-
Siee > Sugar cane or maple sap, into
S;}ﬁuar {other than refined sugar) or
Drov,i)(i The limited overtime exemptions
Hioe ed for cotton ginning and for sugar
(see Par pmader sections 7(c) and 7()

¢ (%) C
discussed 1n thie subpartl.lapwr) are nop
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§ 780.801 Swatutory Provisions.

Section 13(b) (15) of the Fair Labor
Standards Act exempts from the over-
time requirements of section 7:

Any employee engaged in ginning of cot-
ton for market, in any place of employment
located in a county where cotton is grown
in commercial quantities, or in the process-
ing of sugar beets, sugar-beet molasses, sug-
arcane, or maple sap, into sugar (other than
refined sugar) or syrup.

Section 13(b) (15) supplants two exemp-
tions that were contained in the Act
prior to the Fair Labor Standards
Amendments of 1966. The first is former
section 13(a) (18), having identical lan-
guage, which provided a complete ex-
emption for those employed in the gin-
ning of cotton. The second is the former
section 7(¢) which provided an overtime
exemption for the employees of an em-
ployer engaged in sugar processing op-
erations resulting in unrefined sugar or
syrup. d

§ 780.802 What determines application
of the exemption.

It is apparent from the language of
section 13(b) (15) that the application
of this exemption depends upon the na-
ture and purpose of thie work performed
by the individual employee for whom
exemption is sought, and in the case of
ginning of cotton on the location of the
place of employment where the work is
done and other factors as well. It does
not depend upon the character of the
business of the employer. A determina-
tion of whether an employee is exempt
therefore Tequires an examination of
that employee’s duties. Some employees
of the employer may be exempt while
others may not.

§ 780.803 Basic conditions of exemp-
tion; first part, ginning of cotton.

Under the first part of section 13(b)
(15) of the Act, the ginning of cotton,
all the following conditions must be met
in order for the exemption to apply to
an employee:

(a) He must be “engaged in ginning.”

(b) The commodity ginned must be
cotton.

(¢) The ginning of the cotton must be
“for market.”

(d) The place of employment in which
this work is done must be “located in a
county where cotton is grown in com-
mercial quantities.” The following sec-
tions discuss the meaning and applica-
tion of these requirements,

GINNING OF COTTON FOR MARKET
§ 780.804 “Ginning"” of cotton.

The term “ginning” refers to opera-
tions performed on “seed cotton” to sep-
arate the seeds from the spinnable fibers.
(Moore v. Farmer’s Manufacturing and
Ginning Co., 51 Ariz., 378, 77 F. 2d 209;
Frazier v. Stone, 171 Miss. 56, 156 So.
596) . “Seed cotton” is cotton in its nat-
ural state (Burchfield v. Tanner, 142
Tex. 404, 178 S.W. 2d 681, 683) and the
ginning to which section 13(b) (15) refers
is the “first processing” of this agricul-
tural commodity (107 Cong. Rec. (daily
ed.) p. 5887), which converts it into the
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marketable product commonly known as
“lint cotton” (Wirtz v. Southern Pickery
Ine. (W.D. Tenn.) 278 F. Supp. 729; Man-
gan v. State, 76 Ala. 60, 66) by removing
the seed from the lint and then pressing
and wrapping the lint into bales.

§ 780.805

Only the ginning of “cotton” is within
the first Part of the exemption. An em-
ployee engaged in ginning of moss, for
example, would not be exempt. The re-
conditioning of cotton waste resulting
from spinning or oil mill operations is
not included, since such waste is not
the agricultural commodity in its natu-
ral state for whose first processing the
exemption was provided. (See 107 Cong.
Rec. (daily ed.) p. 5887.) The “cotton.”
“seed cotton,” and “lint cotton” ginned
by ordinary gins do not include “linter”
or “Grabbot” cotton, obtained by regin-
ning cofton seed and hard locks of cot-
ton mixed with hulls, bolls, and other
substances which could not be removed
by ordinary ginning (Mississippi Levee
Com'rs v. Refuge Cotton Oil Co. 91
Miss. 480, 44 So. 828, 829), Mote ginning,
the process whereby raw motes (leaves,
trash, sticks, dirt, and immature cotton
with some cottonseed) are run through
a ginning process fo extract the short-
fiber cotton, is not included in the gin-
ning of cotton unless it is done as a part
of the whole ginning process in one gin
establishment as a continuous and un-
interrupted series of operations result-
ing in useful cotton products including
the regular “gin” bales, the “mote” bales
(short-fiber cotton), and the cottonseed.

§ 780.806 Exempt ginning limited to
first processing.

As indicated in § 780.804, the ginning
for which the exemption is intended is
the first processing of the agricultural
commodity, cotton, in its natural form,
into lint cotton for market. It does not
include further operations which may
be performed on the cottonseed or the
cotton lint, even though such operations
are performed in the same establishment
where the ginning is done. Delinting,
which is the removal of short fibers and
fuzz from cottonseed, is not exempt
under section 13(b) (15). It is not first
processing of the seed cotton; rather,
it is performed on cottonseed, usually
in cottonseed processing establishments,
and even if regarded as ginning (Mit-
chell v. Burgess, 239 F. 2d 484) it is
not the ginning of cotton for market
contemplated by section 13(b) (15). It
may come within the overtime exemp-
tion provided in section 7(d) of the Act
for certain seasonal industries. (See
§ 526.11(b) (1) of Part 526 of this chap-
ter.) Compressing of cotton, which is
the pressing of bales into higher density
bales than those which come from the
gin, is a further processing of the cotton
enfirely removed from ginning (Peacock
v. Lubbock Compress Co., 252 F. 2d 892).
Employees engaged in compressing may,
however, be subject to exemption from
overtime pay under section 7(ec). (See
§526,10(b) (8) of Part 526 of this
chapter.)

Ginning of “cotton.”
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§ 780.807 Cotton must be ginned “for

market,”

As noted in § 780.804, it is ginning of
seed cotton which converts the cotfon
to marketable form. Section 13(b) (15),
however, provides an exemption only
where the cotton is actually ginned “for
market.” (Wirtz v. Southern Pickery,
Inc. (W.D. Tenn.) 278 F. Supp. 729.)
The ginning of cotton for some other
purpose is not exempt work. Cotton is
not ginned “for market” if it is not to
be marketed in the form in which the
ginning operation leaves it. Cotton is not
ginned “for market” if it is being ginned
preliminary to further processing opera-
tions to be performed on the cotton by
the same employer before marketing the
commodity in an altered form. (Compare
Mitchell v. Park (D. Minn.), 14 WH
Cases 43, 36 Labor Cases 65, 191; Bush
v. Wilson & Co., 157 Kans. 82, 138 P. 2d
457; Gaskin v. Clell Coleman & Sons, 2
WH Cases 977.)

EMPLOYEES “ENGAGED IN" GINNING
§ 780.808 Who may qualify for the ex-

emption generally.

The exemption applies to “any em-
ployee engaged in” ginning of cotton.
This means that the exemption may
apply to an employee so engaged, no mat-
ter by whom he is employed. Employees
of the gin operator, of an independent
contractor, or of a farmer may come
within the exemption in any workweek
when all other conditions of the exemp-
tion are met. To come within the exemp-
tion, however, an employee’s work must
be an integral part of ginning of cotton,
as previously described. The courts have
uniformly held that exemptions in the
Act must be construed strictly to carry
out the purpose of the Act. (See § 780.2,
in Subpart A of this Part 780.) No op-
eration in which an employee engages
in a place of employment where cotton
is ginned is exempt unless it comes within
the meaning of the term “ginning.”

§ 780.809 Employees engaged in exempt
operations.

Employees engaged in actual ginning
operations, as described in § 780.804 will
come within the exemption if all other
conditions of section 13(b) (15) are met.
The following activities are among those
within the meaning of the term “engaged
in ginning of cotton™:

(a) “Spotting” vehicles in the gin
yard or in nearby areas before or after
being weighed.

(b) Moving vehicles in the gin yard or
from nearby areas to the “suction” and
reparking them subsequently.

(¢c) Weighing the seed cotton prior to
ginning, weighing lint cotton and seed
subsequent to ginning (including prep-
aration of weight records and tickets in
connection with weighing operations).

(d) Placing seed coftton in temporary
storage at the gin and removing the cot-
ton from such storage to be ginned,

(e) Operating the suction feed.

(f) Operating the gin stands and
power equipment.

(g) Making gin repairs during the
ginning season.
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(h) Operating the press, including the
handling of bagging and ties in connec-
t.i_on with the ginning operations of that

(i) Removing bales from the press to
holding areas on or near the gin
premises.

(j) Others whose work is so directly
and physically connected with the gin-
ning process itself that it constitutes an
integral part of its actual performance.

§ 780.810 Employees not “engaged in”
ginning.

Since an employee must actually be
“engaged in"” ginning of cotton to come
within the exemption, an employee en~
gaged in other tasks, not an integral
part of “ginning” operations, will not
be exempt. (See, for rule that only the
employees performing the work de-
scribed in the exemption are exempt,
Wirtz v. Burton Mercantile and Gin Co.,
Inc., 234 F. Supp. 825, aff’d per curiam
338 F. 2d°414, cert. denied 380 U.S. 965;
Wirtz v. elso Gin Co., Inc. (ED. Ark.)
50 Labor Cases 31, 631, 16 WH Cases
663; Mitchell v. Stinson, 217 F. 2d 210;
Phillips v. Meeker Cooperative Light
and Power Ass'n., 63 F. Supp. 743, af-
firmed 158 F. 2d 698; Jenkins v. Durkin,
208 F. 2d 941; Heaburg y. Independent
Oil Mill, Inc., 46 F. Supp. 751; Abram
v. San Joaquin Cotton Oil Co., 46 F.
Supp. 969.) The following activities are
among those not within the meaning of
the term “engaged in ginning of cotton™:

(a) Transporting seed cotton from
farms or other points to the gin.

(b) General maintenance work (as
opposed to operating repairs).
(c) General office and custodial

duties.
(d) “Watching” duties.

(e) Working in the seed house.
(f) Transporting seed, hulls,
ginned bales away from the gin.
(g) Any activity performed during

the “off-season.”
County WHERE COTTON 1S GROWN IN
COMMERCIAL QUANTITIES
& 780.811 Exemption dependent upon
place of employment generally.
Under the first part of section 13(b)
(15), if the employee’s work meets the
requirements for exemption, the loca-
tion of the place of employment where
he performs it will determine whether
the exemption is applicable, This loca-
tion is required to be in a county where
cotton is grown in commercial quanti-
ties. Tha exemption will apply, however,
to an employee who performs such work
in “any” place of employment in such
a county. The place of employment in
which he engages in ginning need not
be an establishment exclusively or even
principally devoted to such operations;
nor is it important whether the place
of employment is on a farm or in a
town or city in such a county, or whether
or to what extent the cotton ginned
there comes from the county in which
the ginning is done or from nearby or
distant sources. It is enough if the place
of employment where the employee is

and
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engaged in ginning cotton for market is
“located” in such a county.

§ 780.812

As used in the section 13(b) (15) ex-
emption, the term “county” refers to
the political subdivision of a State com-
monly known as such, whether or not
such a unit bears that name in a par-
ticular State. It would, for example,
refer to the political subdivision known
as a “parish” in the State of Louisiana,
A place of employment would not be
located in a county, within the meaning
of the exemption, if it were located in
a city which, in the particular State,
was not a part of any county.

§ 780.813 “County

grown.”

For the exemption to apply, the em-
ployee must be ginning cotton in a place
of employment in a county where cotton
“is grown” in the described quantities.
It is the cotton grown, not the cotton
ginned in the place of employment, to
which the quantity test is applicable.
The quantities of cotton ginned in the
county do not madtter, so long as the reg-
uisite quantities are grown there.

§ 780.814

A
tities.”

Cotton must be “grown in commercial
quantities” in the county where the place
of employment is located if an employee
ginning cotton in such place is o be
exempt under section 13(b) (15). The
term “commercial quantities” is not de-
fined in the statute, but in the cotton-
growing areas of the country there
should be little question in most instances
as to whether commercial quantities of
cotton are grown in the county where the
ginning is done. If it should become nec-
essary to determine whether commgrmal
quantities are grown in a particular
county, it would appear appropriate it
view of crop-year variations to consider
average quantities produced over & rep-
resentative period such as 5 years. OD
the question of whether the quantities
grown are “‘commercial” quantities, the
trade understanding of what are “com-
mercial” quantities of cotton would be
important. It would appear appropriate
also to measure “commercial” quantities
in terms of marketable lint cotton i
bales rather than by acreage or amounts
of seed cotton grown, since seed cotton
is not a commercially marketable prod-
uct (Mangan v. State, 76 Ala. 60). Also,
production of a commodity in “commer-
cial” quantities generally involves quan-
tities sufficient for sale with a reason
able expectation of some return to ¢
producers in excess of costs (Bianco V-
Hess (Ariz.), 339 P. 2d 1038: Nystel o‘d
Thomas (Tex, Civ. App.) 42 SW. =
168).

§ 780.815 Basie conditions o
tion : second part, processing
beets, sugar-beet molasses, sugi
or maple sap.

Under the second part of secuondl_%
(b) (15) of the Act, the following cor i
tions must be met in order for the exemp-
tion to apply to an employee:

“County.”

where cotton s

“Grown in commercial quan-

£ exemp:
of sugar
reandy
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(a) He must be engaged in the proc-
essing of sugar beets, sugar-beet molas-
ses, sugarcane, or maple sap.

() The product of the processing
must be sugar (other than refined sugar)
or syrup.

$780.816 Processing of specific com-
modities,

Only the processing of sugar beets,
sugar-beet molasses, sugarcane, or maple
sap is within the exemption. Operations
performed on commodities other than
those named are not exempt under this
section even though they result in the
production of unrefined sugar or syrup.
For example, sorghum cane or refinery
syrup (which is a byproduct of refined
syrup) are not named commodities and
employees engaged in processing these
products are not exempt under this sec-
tion even though the resultant product
israw sugar. The loss of exemption would
obtain for the same reason for employees
engaged in processing sugar, glucose, or
ribbon cane syrup into syrup.

§780.817 Employees engaged in proc-

essing,

Only those employees who are en-
gaged in the processing will come within
the exemption. The processing of sugar-
cane to which the exemption applies and
in which the employee must be engaged
in order to come within it is considered
to begin when the processor receives the
cane for processing and to end when
the cane is processed “into sugar (other
than refined sugar) or syrup.” Employees
engaged in the following activities of a
sugarcane processing mill are consid-
ered to be engaged in “‘the processing of”
the sugarcane into the named products,
Within the meaning of the exemption:

(@) Loading of the sugarcane in the
field or at a concentration point and
hauling the cane to the mill “if per-
formed by employees of the mill.” (Such
activities performed by employees of
some other employer, such as an inde-
pendent contractor, are not considered to
be within the exemption.)

(b) Weighing, unloading, and stack-
ing the cane at the mill yard.

(¢) Performing sampling tests (such
as a frash test or sucrose content test)
on the incoming cane.

g (d) Washing the cane, feeding it into
he mill crushers and crushing.

. {&) Operations on the extracted cane
juice in the making of raw sugar and
gOIasses: Juice weighing and measure-
ev:m' heating, clarification, filtration,
an dpgratmg, crystallization, centrifuging,
< molzfslg;l:‘gt ?}?d ~:A:orlng the raw sugar
g seascn. e plant during the grind
Op;fr ) Laboratory analytical and testing
< a?tlons at any point in the processing

‘ the end of the process.
du Loading out raw sugar or molasses

“r}mg the grinding season.
ga;;’ Handling, baling, or storing ba-

Ay during the grinding season.
ConneFt‘lrmg boilers and other activities
the c1 ed with the overall operation of
e l:_ant machinery during grinding
tenaa 'ons, including cleanup and main-

nce work and day-to-day repairs.
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(This includes shop employees, me-
chanics, electricians, and employees
maintaining stocks of various items used
in repairs.)

§ 780.818 Employees not

processing.

Employees engaged in operations
which are not an integral part of proc-
essing of the named commodities will
not come within the exemption. The fol-
lowing activities are not considered
exempt under section 13(b) (15) :

(a) Office and general clerical work.

(b) Feeding and housing millhands
and visitors (typically this is called the
“boarding house’) .

(¢c) Hauling raw sugar or molasses
away from the mill.

(d) Any work outside the grinding
season,

§ 780.819 Production must be of unre-
fined sugar or syrup.

The second part of the section 13(b)
(15) exemption is specifically limited to
the production “of sugar (other than re-
fined sugar) or syrup.” The production
of “refined sugar” a term which is com-
monly understood to refer to the refine-
ment of “raw sugar’ is expressly ex-
cluded. Thus, the exemption does not
apply to the manufacture of sugar that
is produced by melting sugar, purifying
the melted sugar solution through a car-
bon medium process and the recrystalli-
zation of the sugar from this solution.
Nor does the exemption apply to the
processing of cane syrup into refined
sugar or to the further processing of
sugar, as for example, beet sugar into
powdered or liquid sugar.

engaged in

Subpart J—Employment In Fruit and
Vegetable Harvest Transportation;
Exemption From Overtime Pay Re-
quirements Under Section 13(b)(16)

INTRODUCTORY

§ 780.900 Scope and significance of in-
terpretative bulletin,

Subpart A of this Part 780 and this
Subpart J together constitute the official
interpretative bulletin of the Department
of Labor with respect to the meaning and
application of section 13(b) (16) of the
Fair Labor Standards Act of 1938, as
amended. This section provides exemp-
tion from the overtime pay provisions
of the Act for employees engaging in
specified transportation activities when
fruits and vegetables are harvested. As

appears more fully in Subpart A of this
part, interpretations in this bulletin with
respect to the provisions of the Act dis-
cussed are official interpretations upon
which reliance may be placed and which
will guide the Secretary of Labor and
the Administrator in the performance of
their duties under the Act. The general
exemption provided in sections 13(a) (6)
and 13(b) (12) of the Act for employees
employed in agriculture, are not dis-
cussed in this subpart except in their
relation to section 13(h) (16). The mean-
ing and application of these exemptions
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are fully considered in Subparts D and
E, respectively, of this Part 780.

§ 780.901 Statutory provisions.

Section 13(b) (16) of the Act exempts
from the overtime provisions of section 7:

Any employee engaged (A) in the transpor-
tation and preparation for transportation of
fruits or vegetables, whether or not per-
formed by the farmer, from the farm to a
place of first processing or first marketing
within the same State, or (B) in transporta-
tion, whether or not performed by the farmer,
between the farm and any point within the
same State of persons employed or to be
employed in the harvesting of fruits or
vegetables.

§ 780.902 Legislative history of exemp-
tion.

Since the language of section 13(b)
(16) and its predecessor, section 13(a)
(22) is identical, the legislative history
of former section 13(a) (22) still retains
its pertinency and vitality. The former
section 13(a) (22) was added to the Act
by the Fair Labor Standards Amend-
ments of 1961. The original provision in
the House-passed bill was in the form
of an amendment to the Act's definition
of agriculture. It would have altered the
effect of holdings of the courts that oper-
ations such as those described in the
amendment are not within the agricul-
ture exemption provided by section 13(a)
(6) when performed by employees of per-
sons other than the farmer. (Chapman
v. Durkin, 214 F. 2d 360, certiorari denied
348 U.S. 897; Fort Mason Fruit Co. v.
Durkin, 214 F. 2d 363, certiorari denied,
348 U.S. 897.) The amendment was of-
fered to exempt operations which, in the
sponsor’s view, were meant to be exempt
under the original Act. (See 107 Cong.
Rec. (daily ed.) p. 4523.) The Conference
Committee, in changing the provision to
make it a separate exemption made it
clear that it was “not intended by the
committee of conference to change by
this exemption (for the described trans-
portation employees) * * * the appli-
cation of the Act to any other employees.
Nor is it intended that there be any im-
plication of disagreement by the con-
ference committee with the principles
and tests governing the application of
the present agricultural exemption as
enunciated by the courts.” (H. Rept. No.
327, 8Tth Cong., first session, p. 18.)

§ 780.903 General scope of exemption.

The exemption provided by section
13(b) (16) is in two parts, subsection (A),
which exempts employees engaged in the
described transportation and prepara-
tion for transportation of fruits or veg-
etables, and subsection (B) which ex-
empts employees engaged in the specified
transportation of employees who harvest
fruits or vegetables. The transportation
and preparation for transportation of
fruits and vegetables must be from the
farm to a place of first processing or first
marketing located in the same State
where the farm is located; the transpor-
tation of harvesters must be between the
farm and a place located in the same
State as the farm.
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§ 780.904 What determines the exemp-
tion.

The application of the exemption pro-
vided by section 13(b) (18) depends on
the nature of the employee’s work and
not on the character of the employer’s
business. An employee is not exempt in
any workweek unless his employment in
that workweek meets all the require-
ments for exemption. To determine
whether an employee is exempt an
examination should be made of the duties
which that employee performs. Some em-
ployees of the employer may be exempt
and others may not.

§ 780.905 Employers who may
exemption.

A nonfarmer, as well as a farmer, who
has an employee engaged in the opera-
tions specified in section 13(b) (16) may
take advantage of the exemption. Em-
ployees of contractual haulers, packers,
processors, wholesalers, “bird-dog’ op-
erators, and others may qualify for ex-
emption. If an employee is engaged in
the specified operations, the exemption
will apply “whether or not” these opera-
tions are “performed by the farmer” who
has grown the harvested fruits and
vegetables, Where such operations are
performed by the farmer, the engage-
ment by his employee in them will pro-
vide a basis for exemption under section
13(b) (16) without regard to whether the
farmer is performing the operations as
an incident to or in conjunction with his
farming operations.

EXEMPT OPERATIONS ON FRUITS OR
VEGETABLES

§ 780.906 Requisites for exempiion gen-
erally.

Section 13(b) (16), in clause (A), pro-
vides an exempfion from the overtime
pay provision of the Act for an employee
during any workweek in which all the
following conditions are satisfied:

(a) The employee must be engaged
“in the transportation and preparation
for transportation of fruits and vege-
tables”; and

(b) Such transportation must be
transportation “from the farm"; and

(¢) The destination to which the
fruits or vegetables are transported must
be “a place of first processing or first
marketing”; and

(d) The transportation must be from
the farm to such destination “within
the same State.

§ 780.907

The exempt operations of preparing
for transportation and transporting
must be performed with respect to
“fruits or vegetables.” The intent of sec-
tion 13(b) (16) is to exempt such opera-
tions on fruits or vegetables which are
“just-harvested” and still in their raw
and natural state. As explained at the
time of adoption of the amendment on
the floor of the House, the exemption
was intended to eliminate the difference
in treatment of farmers and nonfarmers
with respect to exemption of such “han-
dling or hauling of fruit or vegetables in
their raw or natural state.” (See 107

claim

“Fruits or vegetables.””
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Cong. Rec. (daily ed.) p. 4523.) Trans-
porting and preparing for transporta-
tion other farm products which are not
fruits or vegetables are not exempt under
section 13(b) (16). For example, opera-
tions on livestock, eggs, tobacco, or poul-
try are nonexempt. Sugar cane is not a
fruit or vegetable for purposes of this
exemption (Wirtz v. Osceola Farms Co.
372 F.2d 584).

§ 780.908 Relation of employee’s work
to specified transportation.

In order for the exemption to apply
to an employee, he must be engaged “in
the transportation and preparation for
transportation” of the just-harvested
fruits or vegetables from the farm to the
specified places within the same State.
Engagement in other activities is not ex-
empt work. The employee must be actu-
ally engaged in the described operations.
The exemption is not available for other
employees of the employer, such as office,
clerical, and maintenance workers.

§ 780.909 “Transportation.”

“Transportation,” as used in section
13(b) (16), refers to the movement by
any means of conveyance of fruits or
vegetables from the farm to a place of
first processing or first marketing in the
same State. It includes only those activi-
ties which are immediately necessary to
move the fruits or vegetables to the spec-
ified points and the return trips. Driv-
ers, drivers’ helpers, loaders, and check-
ers perform work which is exempt.
Transportation ends with delivery at the
receiving platform of the place to which
the fruits or vegetables are transported.
(Mitchell v. Budd, 350 U.S. 473.) Thus,
unloading at the delivery point by em-
ployees who did not transport the com-
modities would not be a part of the
transportation activities under section
13(b) (16).

§ 780.910 Engégcmcn! in Iransporta-
tion and preparation.

Since transportation and preparation
for transportation are both exempt ac-
tivities, an employee who engages in
both is performing exempt work. In re-
ferring to “the transportation and prep-
aration for transportation” of the fruits
or vegetables, the statute recognizes the
two activities as interrelated parts of the
single task of moving the commodities
from the farm to the designated points.
Accordingly, the word “and” between the
words “transportation” and “prepara-
tion” is not considered to require that
any employee be employed in both parts
of the task in order to be exempt. The
exemption may apply to an employee
engaged either in transporting or pre-
paring the commodities for transporta-
tion if he otherwise qualifies under sec-
tion 13(b) (16).

§ 780.911 Preparation for transporta-
tion.

The “preparation for transportation”
of fruits or vegetables includes only those
activities which are necessary to pre-
pare the fruits or vegetables for trans-
portation from the farm to the places
described in section 13(b) (16), These

preliminary activities on the farm wil
vary with the commodity involved, with
the means of the transportation to be
used, and with the nature of operations
to be performed on the commodity after
delivery. !

§ 780.912 Exempt preparation.

The following operations, if required
in order to move the commodities from
the farm and to-deliver them to a place
of first marketing or first processing, are
considered preparation for transporta-
tion: Assembling, weighing, placing the
fruits or vegetables in containers such
as lugs, creates, boxes or bags, icing
marking, labeling or fastening contain-
ers, and moving the commodities from
storage or concentration areas on the
farm to loading sites.

§ 780.913 Nonexempt preparation.

(a) Relail packing. Since the exemp-
tion, as expressly stated in section 13(h)
(16), includes the transportation of the
fruits or vegetables only to places of first
marketing or first processing, packing or
preparing for retail or further distribu-
tion beyond the place of first processing
or first marketing is not exempt as “prep-
aration for transportation.” (Schultz v.
Durrence (D. Ga.), 19 WH Cases 747,
63 CCH Lab. Cas. secs. 32, 387.)

(b) Preparation for market. NO
exemption is provided under section 13
(b) (16) for operations performed on the
farm in preparation for market (such as
ripening, cleaning, grading, or sorting)
rather than in preparation for the trans-
portation described in the section.
Exemption, if any, for these activities
should be considered under sections 13
(a) (6) and 13(b) (12). (See Subparts D
and E of this Part 780.) !

(¢) Processing or canning. Processing
is not exempt preparation for trans-
portation. Thus, the canning of fruits or
vegetables is not under section 13 (b) (16),

§ 780914 “From the farm.”

The exemption applies only to em-
ployees whose work relates to trans-
portation of fruits or vegetables ‘‘from
the farm.” The phrase “from the farm
makes it clear that the preparation of
the fruits or vegetables should be per-
formed on the farm and that the first
movement of the commodities s_l’)ould
commence at the farm. A “farm” has
been interpreted under the Act to meal
a tract of land devoted to one or more
of the primary branches of farming q})_t-
lined in the definition of “agriculture” i
section 3(f) of the Act. These expressiy
include the cultivation and tillage of the
soil and the growing and ha\rvestmgl
of any agricultural or horticultura
commodities.

§ 780915 “Place of first processing.

Under section 13(b) (16) the fruits n(I)r
vegetables may be transported to only
two types of places. One is a “place O
first processing”, which includes &7
place where canning, freezing, drymt;.
preserving, or other operations Whic
first change the form of the fresh fruits
or vegetables from their raw and natu! .
state are performed. (For overtim
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exemption applicable to “first process-
ing,’ see Part 526 of this chapter.) A
plant which grades and packs only is not
a place of first processing (Walling v.
DeSoto Creamery and Produce Co., 51
. Supp. 938) . However, a packer’s plant
may qualify as a place of first marketing.
See § 780.916.)

$780.916 “Place of * * * first
keting.”

A “place of * * * first marketing” is
the second of the two types of places to
which the freshly harvested fruits or
vegetables may be transported from the
farm under the exemption provided by
section 13(b) (16). Typically, a place of
first marketing is a farmer’s market of
the kind to which “delivery to market”
is made within the meaning of section
3(f) of the Act when a farmer delivers
such commodities there as an incident to
or in conjunction with his own farming
operations. Under section 13(b) (16), of
course, there is no requirement that the
transportation be performed by or for
a farmer or as an incident to or in con-
junction with any farming operations. A
place of first marketing may be deseribed
in general terms as a place at which the
freshly harvested fruits or vegetables
brought from the farm are first delivered
for marketing, such as a packing plant
or an establishment of a wholesaler or
other distributor, cooperative marketing
agency, or processor to which the fruits
or vegetables are first brought from the
farm and delivered for sale. A place of
first marketing may also be a place of
ﬁ{st processing (see Mitchell v. Budd,
330 US. 473) but it need not be. The
“first place of packing” to which the
just-harvested fruits or vegetables are
transported from the farm is intended
to be included. (See 107 Cong. Rec.
(daily ed.) p. 4523.) Transportation to
places which are not first processing or
first marketing places is not exempt.

§780.917 “Within the same State.”

To qualify for exemption under section
13(h) (16), the transportation of the
fru1t§ or yegetables must be made to the
Specified places “within the same
State” in which the farm is located.
Transportation is made to a place

within the same State” when the com-
modities are taken from the farni,
hauled and delivered within the same
fStz}tf: to first markets or first processors
e sale or processing at the place of de-
r‘ery. The exemption is not provided
or transportation to any place of first
'S“a‘kt?titlg or first processing across

}a}e lines and does not apply to any
g(lnt of the transportation within the
. af{e of fruits or vegetables destined for
:u_r) ace in another State at which they
‘&fego be first marketed or first proc-
iy Transportation from the farm to
& 1ntenqed1ate point in such a journey
s ucall:féd Wwithin the same State would not
di; 1y for exemption; it would make no
. lelence that the intermediate point is
‘esgscef of first marketing or first proc-
is ‘not:g or other fruits or vegetables if it
bt actually such for the fruits or veg-
ey being transported. On the other

» where the place to which fruits

mar-

FEDERAL

RULES AND REGULATIONS

or vegetables are transported from the
farm within the same State is actually
the place of first marketing or first proc-
essing of those very commodities, trans-
portation of the goods across State lines
by the first-market operator or first
processor, after such delivery to him
within the State, does not affect the
nature of the delivery to him as one made
within the State.

ExEmPT TRANSPORTATION OF FRUIT OR
VEGETABLE HARVEST EMPLOYEES

§780.918 Requisites for
generally.

Section 13(b) (16), in clause (B), pro-
vides an exemption from the minimum
wage and overtime pay provisions of the
Act for an employee during any work-
week in which all the following condi-
tions are satisfied:

(a) The employee must be engaged
“in transportation” of harvest workers;
and

(b) The harvest workers transported
must be “persons employed or to be em-
ployed in the harvesting of fruits or
vegetables”; and

(¢) The employee’s transportation of
such harvest workers must be “between
the farm and any point within the same
State.”

§ 780.919 Engagement “in transporia-
tion" of harvest workers.

In order for the exemption to apply,
the employees must be engaged “in
transportation” of the specified harvest
workers between the points stated in the
statute. Actual engagement “in trans-
portation” of such workers is required.
Engagement in other activities is not
exempt work., Drivers, driver's helpers,
and others who are engaged in the actual
movement, of the persons. transported
may aqualify for the exemption. Office
employees, garage mechanics, and other
employees of the employer who may per-
form supporting activities but do not
engage in the actual transportation work
do not come within the exemption.
There is no restriction in the statute as
to the means of conveyance used; the
exempt transportation may be by land,
air, or water in any vehicle or convey-
ance appropriate for the purpose. Em-
ployees of any employer who are engaged
in the specified transportation activities
may qualify for exemption; it is not
necessary that the transportation be per~
formed by the farmer. (See § 780.905.)

§ 780.920 Workers transported must be
fruit or vegetable harvest workers.

Clause (B) of section 13(b) (16) ex-
empts only those transportation em-
ployees who are engaged in transporta-
tion “of persons employed or to be em-~
ployed in the harvesting of fruits or
vegetables.” Transportation of harvest
workers is not exempt unless the workers
are fruit and vegetable harvest workers;
transportation of workers empleyed or
to be employed in harvesting other com-
modities is not exempt work under sec-
tion 13(b) (16), Wirtz v. Osceola Farms
Co., 372 F. (2d) 584 (C.A.5). Nor does the
exemption apply to the transportation

exemplion
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of persons for the purpose of planting or
cultivating any crop, whether or not it is
a fruit or a vegetable crop.

§ 780.921 Persons “employed or 1o be
employed” in fruit or vegetable har-
vesting.

The exemption applies to the trans-
portation of persons “employed or to be
employed” in the harvesting of fruits or
vegetables. Included in this phrase are
persons who at the time of transporta-
tion are currently employed in harvest-
ing fruits or vegetables and others who,
regardless of their occupation at such
time, are being transported to be em-
ployed in such harvesting. The convey-
ing of persons to a farm from a factory,
packinghouse or processing plant would
be exempt where their transportation is
for the purpose of their employment in
harvesting the named commodities. On
the other hand, the transportation of
harvest workers, who have been em-
ployed in the fruit or vegetable harvest,
to such a plant for the purpose of their
employment in the plant would not be
exempt. The transportation must come
within the intended scope of section
13(b) (16) which is to provide exemption
for “transportation of the harvest crew
to and from the farm” (see 107 Cong.
Rec. daily ed. p. 4523) ,

§ 780.922 “Harvesting™
vegetables.

Only transportation of employees em-
ployed or to be employed in the “har-
vesting” of fruits or vegetables is exempt
under clause (B) of section 13(b) (16).
As indicated in § 780.920, such harvest
workers do not include employees em-
ployed or to be employed in planting or
cultivating the crop. Nor do they include
employees employed or to be employed
in operations subsequent to harvesting,
even where such operations constitute
“agriculture” within the definition in
section 3(f) of the Act. “Harvesting”
refers to the removal of fruits or vege-
tables from their growing position in
the fields, and as explained in § 780.118
of this part, includes the operations cus-
tomarily performed in connection with
this severance of the crops from the soil
(see Vives v. Serralles, 145 F. 2d 552),
but does not extend to operations sub-
sequent to and unconnected with the
actual severance process or to opera-
tions performed off the farm. It may
include moving the fruits or vegetables
to concentration points on the farm, but
would not include packingshed or other
operations performed in preparation for
market rather than as part of harvest-
ing, such as ripening, cleaning, grading,
sorting, drying, and storing. If the
workers are employed or to be employed
in “harvesting”, it does not matter for
purposes of the exemption whether a
farmer or someone else employs them
or does the harvesting. It is the charac-
ter of their employment as “harvesting”
and not the identity of their employer
or the owner of the crop which deter-
mines whether their transportation to
and from the farm will provide a basis

of fruits or
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for exemption of the transportation
of employees.

§ 780.923 “Between the farm and any
point within the same State™.

The transportation of fruit or vege-
table harvest workers is permitted “be-
tween the farm and any point within
the same State'. The exempt transpor-
tation of such harvest workers therefore
includes their movement to and from
the farm (see 107 Cong. Rec. (daily ed.)
p. 4523). Such transportation must,
however, be from or to points “within
the same State” in which the farm is
located. Crossing of State lines is nof
contemplated. Thus, the exemption
would not apply to day-haul transpor-
tation of fruit or vegetable harvest
workers between a town in one State
and farms located in another State. Also,
the intent to exempt “transportation of
the harvest crew to and from the farm”
(see 107 Cong. Rec. (daily ed.) p. 4523)
within a single State would not justify
exemption of the transportation of
workers from one State to another to
engage in harvest work in the latter
State. The exemption does not apply to
transportation of persons on any trip,
or any portion of a trip, in which the
point of origin or point of destination
is in another State. Subject to these
limitations, however, where employees
are being transported for employment
in harvesting they may be picked up in
any place within the State, including
other farms, packing or processing es-
tablishments, factories, transportation
terminals, and other places, The broad
term “any point” must be interpreted
in the light of the purpose of the exemp-
tion to facilitate the harvesting of fruits
or vegetables. Transportation from a
farm to “any point” within the same
State (such as a factory or processing
plant) where some other purpose than
harvesting is served is not exempt.

Subpart K—Employment of Home-
workers in Making Wreaths; Ex-
emption from Minimum Wage,
Overtime Compensation, and Child
Labor Provisions Under Section 13(d)

§ 780.1000 Scope and significance of in-
terpretative bulletin,

Subpart A of this Part 780 and this
Subpart K together constitute the official
interpretative bulletin of the Depart-
ment of Labor with respect to the mean-
ing and application of section 13(d) of
the Fair Labor Standards Act of 1938, as
amended. This section provides an ex-
emption from the minimum wage, over-
time pay, and child labor provisions of
the Act for certain homeworkers em-
ployed in making wreaths from ever-
greens and in harvesting evergreens and
other forest products for use in making
wreaths. Attention is directed to the
fact that a limited overtime exemption
for employees employed in the decora-
tion greens industry is provided under
section T7(c) of the Act (see Part 526 of
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this chapter). The section 7(¢) exemp-
tion is not limited to homeworkers.

§ 780.1001 General explanatory state-
ment.

Workers in rural areas sometimes en-
gage, as & family unit, around the Christ-
mas holidays, in gathering evergreens
and making them-\into wreaths in their
homes., Such workers, under well-settled
interpretations by the Department of
Labor and the. courts, have been held to
be employees of the firm which purchases
the wreaths and furnishes the workers
with wire used in making such wreaths.

REQUIREMENTS FOR EXEMPTION
§ 780.1002 Statutory requirements.

Section 13(d) of the Fair Labor Stand-
ards Act exempts from the minimum
wage provisions of section 6, the over-
time requirements of section 7 and the
child labor restrictions of section 12:

Any homeworker engaged in the making of
wreaths composed principally of natural
holly, pine, cedar, or other evergreens (in-
cluding the harvesting of the evergreens or
other forest products used in making such
wreaths) .

§ 780.1003 What determines the appli-

cation of the exemption.

The application of this exemption de-
pends on the nature of the employee’s
work and not on the character of the
employer’s business. To determine
whether an employee is exempt an ex-
amination should be made of the activi-
ties which that employee performs and
the conditions under which he performs
them. Some employees of the employer
may be exempt and others may not.

§ 780.1004 General requirements.

The general requirements of the ex-
emption are that:

(a) The employee must be a home-
worker;

(b) The employee must be engaged in
making wreaths as a homeworker;

(¢) The wreaths must be made prin-
cipally of evergreens;

(d) Any harvesting of the evergreens
and other forest products by the home-
workers must be for use in making the
wreaths by homeworkers.

§ 780.1005 Homeworkers.

The exemption applies to “any home-
worker.” A homeworker within the
meaning of the Act is a person who
works for an employer in or about a
home, apartment, tenement, or room in a
residential establishment.

§ 780.1006 1In or abouta home.

Whether the work of an employee is
being performed “in or about a home,”
so that he may be considered a home-
worker, must be determined on the facts
in the particular case. In general, how-
ever the phrase “in or about a home” in-
cludes any home, apartment, or other
dwelling place and surrounding premises,
such yards, garages, sheds or base-
ments. A convent, orphanage or similar
institution is considered a home.

FEDERAL REGISTER, VOL. 37, NO. 118—SATURDAY, JUNE

§ 780.1007 Exemption is inapplicable if
wreath-making is not in or aboul »
home,

The section 13(d) exemption does not
apply when the wreaths are made in or
about a place which is not considered a
“home.” Careful consideration is re-
quired in many cases to determine
whether work is being performed in or
about a home. Thus, the circumstances
under which an employee may engage in
work in what ostensibly is a “home" may
require the conclusion, on an examina-
tion of all the facts, that the work is not
being performed in or about a home
within the intent of the term and for pur-
poses of section 13(d) of the Act.

§ 780.1008 Examples of places not ron
sidered homes.

The following are examples of work-
places which, on examination, have been
considered not to be a “home”:

(a) Living quarters allocated to and
regularly used solely for production pur-
poses, where workers work regular sched-
ules and are under constant supervision
by the employer, are not considered to bz
a home.

(b) While a convent, orphanage o
similar institution is considered a home,
an area in such place which is set aside
for and used for sewing or other produc-
tive work under supervision is not a
home.

(¢c) Where an employee performs work
on wreaths in a home and also engages
in work on the wreaths for the employer
during that workweek in a factory, heis
not exempt in that week, since some of
his work is not performed in a home.

§ 780.1009 Wreaths.

The only product which may be pro-
duced under the section 13(d) exemption
by a homeworker is a wreath having no
less than the specified evergreen content.
The making of a product other than &
wreath is nonexempt even though it 1
made principally of evergreens.

§ 780.1010 Prinecipally.

The exemption is intended to apply 0
the making of an evergreen wreath. S}xch
a wreath is one made “principally” of
evergreens. “Principally” means chiefly,
in the main or mainly (Hartford Accl-
dent and Indemnity Co. V. Casualty
Underwriters Insurance Co. 130 F
Supp. 56). A wreath is made “princl:
pally” of evergreens when it is comprised
mostly of evergreens. For example,
where a wreath is composed of ever
greens and other kinds of material
the evergreens should comprise 8
greater part of the wreath than 4l
the other materials together, includ-
ing materials such as frames, stands, and
wires, The principal portion of a wreath
may consist of any one or any con?bma;
tion of the evergreens listed in sect'lyon 1
(d), including “other evergreens.” Th¢
making of wreaths in which ma,tural'e"eft
greens are a secondary component is 10
exempt.
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§780.1011 Evergreens.

The material which must principally
be used in making the wreaths is listed
as “natural holly, pine, cedar, or other
evergreens.” Other plants or materials
cannot be used to satisfy this require-
ment.

§780.1012 Other evergreens.

The “other evergreens” of which the
wreath may be principally made include
any plant which retains its greenness
through all the seasons of the year, such
as laurel, ivy, yew, fir, and others. While
plants other than evergreens may be used
in making the wreaths, such plants,
whether they are forest products culti-
vated plants, cannot be considered as
part of the required principal evergreen
component of the wreath.

§780.1013 Natural evergreens.

Only “natural” evergreens may com-
prise the principal part of the wreath.
The word “natural” qualifies all of the
evergreens listed in 'the section, including
“other evergreens.” The term “natural”
means that the evergreens at the time
they are being used in making a wreath
must be in the raw and natural state in

RULES AND REGULATIONS

which they have been harvested. Artifi-
cial evergreens (Herring Magic v. U.S,,
258 F. 2d 197; Cal. Casualty Indemnity
Exchange v. Industrial Accident Commis-
sion of Cal. 90 P. 2d 289) or evergreens
which have been processed as by drying
and spraying with tinsel or by other
means are not included. It is immaterial
whether the natural evergreen used in
making a wreath has been cultivated or
is a product of the woods or forest.

§ 780.1014 Harvesting.

The homeworker is permitted to har-
vest evergreens and other forest products
to be used in making the wreath. The
word “harvesting” means the removal of
evergreens and other forest products
from their growing positions in the woods
or forest, including transportation of the
harvested products to the home of the
homeworker and the performance of
other duties necessary for such har-
vesting.

§ 780.1015 Other forest products.

The homeworker may also harvest
“other forest products” for use in making
wreaths, The term “other forest prod-
ucts” means any plant of the forest and

12119

includes, of course, deciduous plants as
well.

§ 780.1016 Use of evergreens and forest
products.

Harvesting of evergreens and other
forest products is exempt only when
these products will be “used in making
such wreaths.” The phrase “used in mak-
ing such wreaths’ places a definite limi-
tation on the purpose for which ever-
greens may be harvested under section
13(d). Harvesting of these materials for
a use other than making wreaths is non-
exempt. Also, such harvesting is nonex-
empt when the evergreens are used for
wreathmaking by persons other than the
homeworkers (see Mitchell v. Hunt, 263
F. 2d 913). For example, harvesting of
evergreens for sale or distribution to an
employer who uses them in his factory
to make wreaths is not exempt,

Signed at Washington, D.C., this 13th
day of June 1972,

Horace E. MENASCO,
Administrator,
Wage and Hour Division,

[FR Doc.72-9155 Filed 6-16-72;8:48 am|]
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Title 7—AGRICULTURE

Chapter |—Agricultural Marketing
Service (Standards, Inspections,
Marketing Practices), Department
of Agriculture

PART 68—REGULATIONS AND
STANDARDS FOR INSPECTION AND
CERTIFICATION OF CERTAIN AGRI-
CULTURAL COMMODITIES AND
PRODUCTS THEREOF

Standards for Rough, Brown, and
Milled Rice

Pursuant to sections 203 and 205 of the
Agricultural Marketing Act of 1946, 60
Stat. 1087 and 1090, as amended (7 U.S.C.
1622, 1624) a notice was published in the
FEDERAL REGISTER (37 F.R, 844) on Janu-
ary 19, 1972, regarding a proposed re-
vision of the United States Standards
for Rough Rice (7 CFR 68.201 et seq.),
Brown Rice (7 CFR 68.251 et seq.), and
Milled Rice (7 CFR 68.301 et seq.) ac-
cording to the administrative procedure
provisions of 5 U.S.C., section 553.

Interested persons were given 45 days
to submit written comments, sugges-
tions, or objections regarding the pro-
posed rulemaking. More than 800 re-
prints of proposed rule making, showing
changes in the standards, were dis-
tributed to interested trade and Govern-
ment organizations. Two Iletters that
represented 6 rice growers’ cooperatives
and 24 independent rice milling compa-
nies were received by the Hearing Clerk.
All responses supported the proposed
changes.

No objections have been received and
the proposed standards are hereby
adopted, without substantive change, as
set forth below.

U.S. STANDARDS FOR ROUGH RICE*
TERMS DEFINED
§ 68.201 Definitions.

For the purposes of these standards,
the following terms shall have the mean-
ings stated below:

(a) Broken kernels. Kernels of rice
which are less than three-fourths of
whole kernels.

(b) Chalky kernels. Whole kernels of
rice which are one-half or more chalky.

(¢) Classes. There are four classes of
rough rice as follows:

Long Grain Rough Rice.
Medium Grain Rough Rice.
Short Grain Rough Rice.
Mixed Rough Rice.

Classes shall be based on the percent-
age of whole kernels and types of rice.

(1) “Long grain rough rice” shall con~
sist of rough rice which contains more
than 25.0 percent of whole kernels and
which, after milling to a well-milled de-
gree, contains not more than 10.0 per-
cent of whole kernels of medium or short
grain rice.

i Compliance with the provisions of these
standards does not excuse failure to comply
with the provisions of the Federal Food, Drug,
and Cosmetic Act, or other Federal laws.
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(2) “Medium grain rough rice” shall
consist of rough rice which contains more
than 25.0 percent of whole kernels and
which, after milling to a well-milled de-
gree, contains not more than 10.0 percent
of whole kernels of long- or short-grain
rice.

(3) “Short grain rough rice” shall
consist of rough rice which contains
more than 25.0 percent of whole kernels
and which, after milling to a well-milled
degree, contains not more than 10.0 per-
cent of whole kernels of long- or medium-
grain rice.

(4) “Mixed rough rice” shall consist
of rough rice which contains more than
25.0 percent of whole “-ernels and which,
after milling to a well-milled degree,
contains more than 10.0 percent of “other
types” as defined in paragraph (h) of
this section.

(d) Damaged kernels. Whole kernels
of rice which are distinctly discolored or
damaged by water, insects, heat, or any
other means, and whole kernels of par-
boiled rice in nonparboiled rice. “Heat-
damaged kernels” (see paragraph (e) of
this section) shall not function as
aamaged kernels.

(e) Heat-damaged kernels. Whole
kernels of rice which are materially dis-
colored and damaged as a result of heat-
ing, and whole kernels of parboiled rice
in nonparboiled rice which are as dark
as, or darker in color than, the interpre-
tive line for heat-damaged kernels.

(f) Milling yield. An estimate of the
quantity of whole kernels and total
milled rice (whole and broken kernels
combined) that are produced in the
milling of rough rice to a well-milled
degree.

(g) Objectionable seeds. Seeds other
than rice, except seeds of Echinochloa
crusgalli (commonly ¥nown as barnyard
grass, watergrass, and Japanese millet).

(h) Other types. (1) Whole kernels
of: (i) Long-grain rice in medium- or
short-grain rice and medium- or short-
grain rice in long-grain rice, i)
medium-grain rice in long- or short-
grain rice and long- or short-grain rice
in medium-grain rice, (iii) short-grain
rice in long- or medium-grain rice and
long- or medium-grain rice in short-
grain rice, and (2) broken kernels of
long-grain rice in medium- or short-
grain rice and broken kernels of medium-
or short-grain rice in long-grain rice.

Note: Broken Kernels of medium-grain
rice in short-grain rice and broken kernels of
short-grain rice in medium-grain rice shall
not be considered other types.

(i) Paddy kernels. Whole or broken
unhulled kernels of rice.

(j) Red rice. Whole kernels of rice on
which there is an appreciable amount of
red bran.

(k) Rough rice. Rice (Oryza sativa)
which consists of 50.0 percent or more
of paddy kernels (see paragraph (i) of
this section) of rice.

(1) Seeds. Whole or broken seeds of
any plant other than rice.

(m) Smutty kernels. Whole or broken
kernels of rice which are distinetly in-
fected by smut.
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(n) Types of rice. There are thres
types of rough rice as follows:
Long grain.
Medium grain.
Short grain.

Types shall be based on the length/width
ratio of kernels of rice that are unbroken
and the width, thickness, and shape of
kernels of rice that are broken as set
forth in theé Rice Inspection Manual, GR
Instruction 918-2 (see § 68.208).

(0) Ungelatinized kernels. Whole ker-
nels of parboiled rice with distinct white
or chalky areas due to incomplete gela-
tinization of the starch,

(p) Whole kernels, Unbroken kernels
of rice and broken kernels of rice which
are at least three-fourths of an unbroken
kernel,

PrRINCIPLES GOVERNING "‘APPLICATION OF
STANDARDS

§ 68.202 Basis of determinations,

The determination of seeds, objection-
able seeds, heat-damaged kemnels, red
rice and damaged kernels, chalky ker-
nels, other types, color, and the special
grade Parboiled rough rice shall be on
the basis of the whole kernels of milled
rice that are produced in the milling of
rough rice to a well-milled degree. When
determining class the percentage of (a)
whole kernels of rough rice shall be de-~
termined on the basis of the original
sample and (b) types of rice shall be
determined on the basis of the whole ker-
nels of milled rice that are produced in
the milling of rough rice to a well-milled
degree. Smutty kernels shall be deter-
mined on the basis of the rough rice after
it has been cleaned and shelled as seb
forth in the Rice Inspeection Manual, GR
Instruction 918-2 (see § 68.208), or by
any method which gives equivalent re-
sults. All other determinations shall be
on the basis of the original sample. Me-
chanical sizing of kernels shall be ad-
justed by handpicking as set forth in the
Rice Inspection Manual, GR Instruc-
tion 918-2 (see §68.208), or by any
method which gives equivalent results.

§ 68.203 Interpretive line samples.

Interpretive line samples showing the
official scoring line for factors that are
determined by visual examinations shall
be maintained by the Grain Division,
Agricultural Marketing Service, U.S. De-
partment of Agriculture, and shall be
available for reference in all inspection
offices that inspect and grade rice.

§ 68.204 Milling requirements.

In determining milling yield (s¢€
§ 68.201(f)) in rough rice, the degree of
milling shall be equal to, or better than,
that of the interpretive line sample for
“well milled” rice.

§ 68.205 Milling yield determination.

Milling yield shall be determined byt:
the use of equipment and procedures ¢
forth in the Rice Inspection Manual, GR
Instruction 918-2 (see § 68.208), or bY
any method which gives equivalent
results,

Nore: Milling yleld shall not be determined
when the moisture content of the rough ric®
exceeds 18.0 percent,
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§68.206 Moisture.

Moisture content shall be determined
by the use of equipment and procedures
set forth in the Equipment Manual, GR
Instruction 916-6 (see § 68.208), or by
any method which gives equivalent
results,

§68.207

Percentages shall be determined on the
basis of weight and shall be rounded off
in accordance with instructions in the
Rice Inspection Manual, GR Instruction
918-2 (see § 68.208) . Percentages, except
for milling yield, shall be stated in whole
and tenth percent to the nearest tenth

Percentages.
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percent. The percentage for milling yield
shall be stated to the nearest whole
percent.

§ 68.208 References.

The following publications are refer-
enced in these standards. Copies will be
made available, upon request, from the
Grain Division, Agricultural Marketing
Service, U.S. Department of Agriculture:

(a) Rice Inspection Manual, GR In-
struction 918-2, U.S. Department of Agri-
culture, Consumer and Marketing
Service,

(b) Equipment Manual, GR Instruc-
tion 916-6, U.S. Department of Agricul-
ture, Consumer and Marketing Service,

GRADES, GRADE REQUIREMENTS, AND GRADE DESIGNATIONS
§68.209 Grades and grade requirements for the classes of rough rice. (See also

§68.211.).
Maximum limits of—
Seeds and heat- Chalky
damaged kernels kernels ¢
~——————————— Redrleo
. Heat— an
Grade damaged damaged In In Other Color requirements !
Total kernels kernels long medium types?
(singly and objec- (singly grain or
or com- tionable or com- rice short
bined) sceds bined) grain
(singly or rico
combined)
Number  Number
in 500 in 500
grams grams Percent Percent  Percent  Percent
2 1 0.5 1.0 2.0 1.0 Shall be white or creamy.
4 2 1.5 2.0 4.0 2.0 May be slightly gray.
7 5 2.5 4.0 6.0 3.0 Mbay be light gray.
20 15 4.0 6.0 5.0 5.0 May be gray or slightly rosy.
30 25 6.0 10.0 100 10.0 May be dark gray or rosy.

75 5 315.0

the grades from U.8. No. 1 to
odor, or (e) 18 otherw!

: 7 R 15,
U.8. Bample grade shall be rough rice which:

0 5.0 10,0 May be dark gray or rosy.

15.
(a) Does not meet the requirements for any of

1.8, No. 6 inclusive, (b) contains more than 14,0 percent of
moisture, (¢) is musti;. or sour, or heating, (d?
e of distinetly low qual

has any commercially oblectionable forelgn
ty.

! For the speclal grade Parboiled rough rice see § 68.211 (a).
-x'l hese limits do not apply to the class Mixed Rough Rice.
Rice in grade U.S. No. 6 shall contain not more than 6.0 percent of damaged Xernels.

§68.210 Grade designation.

(a) The grade designation for all classes
of rough rice, except Mixed Rough Rice,
shall include in the following order: (1)
The letters “U.8.”; (2) the number of the
grade or the words “Sample grade”, as
Warranted; (3) the class; (4) each ap-
blicable special grade (see § 68.212) ; and
'9) a statement of the milling yield. (b)
The grade designation for the class Mixed
Rough Rice shall include, in the follow-
Ing order: (1) The letters “US.”; (2)
E‘hsf number of the grade or the words
l’m}ple grade”, as warranted; (3) the
fass.q(«!) each applicable special grade
“§§e §68.212); (5) the percentage of

ole kernels of each type in the order

of predominance; and (6) a statement of
the milling yield.

f{l;i;cm GRADES, SPECIAL GRADE REQUIRE-
TS, AND SPECIAL GRADE DESIGNATIONS

$68.211 Special grades
grade requirements.

lisggs following special grades are estab-

in trge Ok Tough rice. Except as provided

quire:;e;egio?' gll grades and grade re-
o

£ stch Tice. the standards shall apply

(8) Parboiled rou
b gh rice. Parboiled
Fough rice shall be rough rice in which

the starch has been gelatinized by soak-

and special
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ing, steaming, and drying. Grades U.S.
No. 1 to U.S. No. 6 inclusive, shall con-
tain not more than 10.0 percent of un-
gelatinized kernels. Grades U.S. No 1 and
U.S. No. 2 shall contain not more than
0.1 percent, grades U.S. No. 3 and U.S.
No. 4 not more than 0.2 percent, and
grades U.S. No. 5 and U.S. No. 6 not more
than 0.5 percent of nonparboiled rice. If
the rice is: (1) Not distinctly colored by
the parboiling process, it shall be con-
sidered “Parboiled Light"; (2) distinctly
but not materially colored by the par-
boiling process, it shall be considered
“Parboiled”; (3) materially colored by
the parboiling process, it shall be con-
sidered “Parboiled Dark”., The color
levels for “Parboiled Light”, “Parboiled”,
and “Parboiled Dark” rice shall be in ac-
cordance with the interpretive line sam-
ples for parboiled rice.

Nore: The maximum limits for “Chalky
kernels” and the “Color requirements” shown
in § 68.209 are not applicable to the special
grade “Parboiled rough rice".

(b) Smutty rough rice. Smutty rough
rice shall be rough rice which contains
more than 3.0 percent of smutty kernels.

(¢) Weevily rough rice. Weevily rough
rice shall be rough rice which is infested
with live weevils or other live insects in-
jurious to stored rice.
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§ 68.212 Special grade designation.

The grade designation for parboiled,
smutty, or weevily rough rice shall in-
clude, following the class, the word(s)
“Parboiled Light”, ‘Parboiled”, *“Par-
boiled Dark”, “Smutty”, or “Weevily"”,
as warranted, and all other information
prescribed in § 68.210,

U.S. STANDARDS FOR BROWN RICE FOR
PROCESSING *

TERMS DEFINED
§ 68.251 Definitions.

For the purposes of these standards,
the following terms shall have the mean-
ings stated below:

(a) Broken kernels. Kernels of rice
which are less than three-fourths of
whole kernels.

(b) Brown rice. Whole or broken ker-
nels of rice from which the hulls have
been removed.

(¢c) Brown rice for processing. Rice
(Oryza sativa) which consists of more
than 50.0 percent of kernels of brown rice,
and which is intended for processing to
milled rice.

(d) Chalky kernels. Whole or broken
kernels of rice which are one-half or
more chalky.

(e) Classes. There are four classes of
brown rice for processing:

Long Grain Brown Rice for Processing.
Medium Grain Brown Rice for Processing.
Short Grain Brown Rice for Processing,
Mixed Brown Rice for Processing.

Classes shall be based on the percentage
of whole kernels and types of rice.

(1) “Long-grain brown rice for proc-
essing” shall consist of brown rice for
processing which contains more than
25.0 percent of whole kernels of brown
rice and not more than 10.0 percent of
whole or broken kernels of medium- or
short-grain rice.

(2) “Medium-grain brown rice for
processing” shall consist of brown rice
for processing which contains more than
25.0 percent of whole kernels of brown
rice and not more than 10.0 percent of
whole or broken kernels of long-grain
rice or whole kernels of short-grain rice,

(3) “Short-grain brown rice for proc-
essing” shall consist of brown rice for
processing which contains more than
25.0 percent of whole kernels of brown
rice and not more than 10.0 percent of
whole or broken kernels of long-grain rice
or whole kernels of medium-grain rice.

(4) “Mixed brown rice for processing”
shall be brown rice for processing which
contains more than 25.0 percent of whole
kernels of brown rice and more than 10.0
percent of “other types” as defined in
paragraph (k) of this section.

(f) Damaged kernels. Whole or broken
kernels of rice which are distinctly dis-
colored or damaged by water, insects,
heat, or any other means (including par-
boiled kernels in nonparboiled rice and
smutty kernels). “Heat-damaged ker-
nels” (see paragraph (h) of this section)
shall not function as damaged kernels.

i Compliance with the provisions of these
standards does not excuse failure to comply
with the provisions of the Federal Food, Drug,
and Cosmetic Act, or other Federal laws.
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(g) Foreign material. All matter other
than rice and seeds. Hulls, germs, and
bran which have separated from the ker-
nels of rice shall be considered foreign
material.

(h) Heat-damaged kernels. Whole or
broken kernels of rice which are mate-
rially discolored and damaged as a re-
sult of heating and parboiled kernels in
nonparboiled rice which are as dark as,
or darker in color than, the interpreta-
tive line for heat-damaged kernels.

(i) Milling yield. An estimate of the
quantity of whole kernels and total
milled rice (whole and broken kernels
combined) that are produced in the mill-
ing of brown rice for processing to a well-
milled degree.

(j) Objectionable seeds. Seeds other
than rice, except seeds of Echinochloa
crusgalli (commonly known as barnyard
grass, watergrass, and Japanese millet).

(k) Other types. (1) Whole kernels of :
(i) Long-grain rice in medium- or short-
grain rice and medium- or short-grain
rice in long-grain rice, (ii) medium-grain
rice in long- or short-grain rice and long-
or short-grain rice in medium-grain rice,
(iii) short-grain rice in long- or medium-
grain rice and long- or medium-grain
rice in short-grain rice, and (2) broken
kernels of long-grain rice in medium- or
short-grain rice and broken kernels of
medium- or short-grain rice in long-
grain rice.

Norte: Broken kernels of medium-grain rice
in short-grain rice and broken kernels of
short-grain rice in medium-grain rice shall
not be consldered other types.

(1) Paddy kernels. Whole or hroken
unhulled kernels of rice.

(m) Red rice. Whole or broken ker-
nels of rice on which the bran is dis-
tinctly red in color.

(n) Seeds. Whole or broken seeds of
any plant other than rice.

(0) Smutty kernels. Whole or broken
kernels of rice which are distinctly in-
fected by smut.

(p) Types of rice. There are three
types of brown rice for processing:

Long grain.
Medium grain.
Short grain.

‘Types shall be based on the length/width
ratio of kernels of rice that are unbroken
and the width, thickness, and shape of
kernels of rice that are broken as set
forth in the Rice Inspection Manual,
GR Instruction 918-2 (see §68.2569).
(q) Ungelatinized kernels. Whole or
broken kernels of parboiled rice with
distinet white or chalky areas due to
incomplete gelatinization of the starch.
(r) Well-milled kernels, Whole or
broken kernels of rice from which the
hulls and practically all of the germs and
the bran layers have been removed.
(s) Whole kernels. Unbroken kernels
of rice and broken kernels of rice which
are at least three-fourths of an unbroken
kernel.
(t) 6 plate. A laminated metal plate
0.142-inch thick, with a top lamina 0.051-
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inch thick, perforated with rows of round
holes 0.0938 (6/64) inch in diameter,
5/32 inch from center to center, with
each row staggered in relation to the
adjacent rows, and a bottom lamina
0.091-inch thick, without perforations.

(u) 6% sieve. A metal sieve 0.032-
inch thick, perforated with rows of round
holes 0.1016 (6%2/64) inch in diameter,
5/32 inch from center to center, with
each row staggered in relation to the
adjacent rows.

PRINCIPLES GOVERNING APPLICATION OF
STANDARDS

§ 68.252 Basis of determinations,

The determination of kernels damaged
by heat, heat-damaged kernels, parboiled
kernels in nonparboiled rice, and the
special grade Parboiled brown rice for
processing shall be on the basis of the
brown rice for processing after it has
been milled to a well-milled degree. All
other determinations shall be on the basis
of the original sample. Mechanical sizing
of kernels shall be adjusted by handpick-
ing as set forth in the Rice Inspection
Manual, GR Instruction 918-2 (see
§ 68.259) or by any method which gives
equivalent results,

§ 68.253 Broken

tions.

Broken kernels shall be determined by
the use of equipment and procedures set
forth in the Rice Inspection Manual, GR
Instruction 918-2 (see §68.259), or by
:.‘inlytsmethod which gives equivalent re-

§ 68.254 Interpretive line samples.

Interpretive line samples showing the
official scoring line for factors that are
determined by visual observation shall be
maintained by the Grain Division, Ag-
ricultural Marketing Service, U.S. De-
partment of Agriculture, and shall be
available for reference in all inspection

offices that inspect and grade rice.

kernels determina-

§ 68.255 Milling requirements.

In determining milling yield (see
§ 68.251(1)) in brown rice for process-
ing, the degree of milling shall be equal
to, or better than, that of the interpre-
tive line sample for “‘well milled” rice.

§ 68.256 Milling yield determination.

Milling yield shall be determined by
the use of equipment and procedures set
forth in the Rice Inspection Manual, GR
Instruction 918-2 (see § 68.259), or by
any method which gives equivalent re-
sults.

Nore: Milling yield shall not be determined
when the moisture content of the brown rice
for processing exceeds 18.0 percent.

§ 68.257 Moisture.

Moisture content shall be determined
by the use of equipment and procedures
set forth in the Equipment Manual, GR
Instruction 916-6 (see § 68.259), or by
any method which gives equivalent
results.

§ 68.258 Percentages.

Percentages shall be determined on the
basis of weight and shall be rounded off
in accordance with instructions in the
Rice Inspection Manual, GR Instruction
918-2 (see § 68.259). Percentages, except
for milling yield, shall be stated in whole
and tenth percent to the nearest tenth
percent. The percentage for milling yield
shall be stated to the nearest whole
percent.

§ 68.259 References.

The following publications are refer-
enced in these standards. Copies will be
made available, upon request, from the
Grain Division, Agricultural Marketing
Service, U.S. Department of Agriculture:

(a) Rice Inspection Manual, GR In-
struction 918-2, U.S. Department Aof
Agriculture, Consumer and Marketing
Service.

(b) Equipment Manual, GR Instruc-
tion 916-6, U.S. Department of Agricul-
ture, Consumer and Marketing Service.

GRADES, GRADE REQUIREMENTS, AND GRADE DESIGNATIONS
§ 68.260 Grades and grade requirements for the classes of brown rice for process-

ing. (See also § 68.262.)

Maximum lmits of—

Seeds and heat-damaged Red Broken kernels
g kerncls rice and _— >
Gra‘'e d 1 Chalky Removed Other Well:
Paddy kernels  Total Heat-  Objec- kernels  ker- bya6 types? nu;]w‘l‘
(singly damaged tionable (singly mnels! Total plateor kernels
or com- Kkernels seeds  or com- a6l
bined) bined) sleve
Number Number Number Number
Per-  in 00 n 500 in 500 in §00 Per-  Per- Pea- Peo-
cent  grams grams grams grams  Percent  cent cent  Pereens  cent et
05 ¥ LAy b 10 1 2 10 20 50 o Lo 190
U.8. No, 2..... 40 2 10 2.0 40 10.0 2.0 2.0 3.0
U.8,/No.3..... 70 4 20 40 60 150 80 60 100
U.8. No. 4.-... . 100 8 35 80 80 250 40 100 100
U.8.No.§..... __ 2.0 150 15 50 150 150 350 6.0 100 100
U.8. Sample  U.S. Sample grade shall be hrown rice for processing which: (a) Does not meet the rm“"“m“'”i
grade, for any of the grades from U.8. No. 1 to U.8. No. ?inclusivo, (b) contains more than 14.5 percent

of moisture, (c) s musty, or sour, or heating, (d) has any commercially objectionable foreign odor,

(e) contains more than 0.1 percent of foreign material, (f) contains live weevils or other Jive insects,
or (g) is otherwise of distinctly low quality.

! For the special grade Parbofled brown rice for processing see %6&252(3). v

* Plates should be used for southern production rice and sioves should be used for western production rice, but i
device or method which gives equivalent results may be used.

¥ These limits do not apply to the class Mixed Brown Riee for Processing.
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§68.261 Grade designation.

(a) The grade designation for all classes
of brown rice for processing, except
Mixed Brown Rice for Processing, shall
include in the following order: (1) The
letters “U.8.”; (2) the number of the
grade or the words “Sample grade,” as
warranted; (3) the class; and (4) each
applicable special grade (see § 68.263).
(b) The grade designation for the class
Mixed Brown Rice for Processing shall
include, in the following order: (1) The
letters “U.S.”; (2) the number of the
grade or the words “Sample grade,” as
warranted; (3) the class; (4) cach appli-
cable special grade (see § 68.263) ; (5) the
percentage of whole kernels of each type
in the order of predominance; and when
applicable (6) the percentage of broken
kernels of each type in the order of pre-
dominance and (7) the percentage of
seeds and foreign madterial.

Norz: Broken kernels other than long
graln, in Mixed Brown Rice for Processing,
shall be certificated as “medium or short
grain."

SPECIAL GRADES, SPECIAL GRADE REQUIRE-
MENTS, AND SPECIAL GRADE DESIGNATIONS

§68.262 Special grades
grade requirements.

_The following special grades are estab-
lished for brown rice for processing. Ex-
cept as provided in this section, all grades
and grade requirements of the standards
shall apply to such rice.

(&) Parboiled brown rice for process-
ing. Parboiled brown rice for processing
shall be rice in which the starch has been
gelatinized by soaking, steaming, and
drying. Grades U.S. Nos. 1 to 5 inclusive,
shall contain not more than 10.0 percent
of ungelatinized kernels. Grades U.S. No.
1 and U.S. No. 2 shall contain not more
than 0.1 percent, grades U.S. No. 3 and
US. No. 4 not more than 0.2 percent and
grade U.S. No. 5 not more than 0.5 per-
cent of nonparboiled rice.

k Non:_:' The maximum limits for “Chalky
ernels” shown in § 68.260 are not applicable

!0 the special grade “Parbofled brown rice for
Prooessing”,

and special

- (b) Smutty brown rice for processing.
mutty brown rice for processing shall be
Tice which contains more than 3.0 per-
cent of smutty kernels.

§68.263 Special grade designation.

orThe grade designation for parboiled
in s;muf-ty brown rice for processing shall
4 Pc ude, following the class, the word(s)

arboiled” or “Smutty,” as warranted,

and all other ir i i
§68.261. nformation prescribed . in

US. StaNDARDS FOR MILLED RICE
TERMS DEFINED
§68.301 Definitions.

mf?i, ut:‘: Dlut:gos& of these standards,
2 ing terms -
ings stated belou shall have the mean

(@) Broken kernels. Kernels of rice

Which are less R
Whole kernels. than three-fourths of

———

' Compliance with tt
he provisions of these
’:{“':d:hrds does not excuse failure to comply
pae d P € provisions of the Federal Food, Drug,
Osmetic Act, or other Federal laws.
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(b) Brown rice. Whole or broken
kernels of rice from which the hulls have
been removed.

(c) Chalky kernels. Whole or broken
kernels of rice which are one-half or
more chalky.

(d) Classes. There are seven classes of
milled rice. The following four classes
shall be based on the percentage of whole
kernels and types of rice:

Long Grain Milled Rice.
Medium Grain Milled Rice.
Short Grain Milled Rice.
Mixed Milled Rice.

The following three classes shall be based
on the percentage of whole kernels and
of broken kernels of different size:
Second Head Milled Rice.

Screenings Milled Rice.

Brewers Milled Rice.

(1) “Long-grain milled rice” shall
consist of milled rice which contains
more than 25.0 percent of whole kernels
of milled rice and not more than 10.0 per-
cent of whole or broken kernels of
medium or short grain rice.

(2) “Medium-grain milled rice” shall
consist of milled rice which contains more
than 25.0 percent of whole kernels of
milled rice and not more than 10.0 per-
cent of whole or broken kernels of long
grain rice or whole kernels of short-grain
rice,

(3) “Short-grain milled rice” shall
consist of milled rice which contains
more than 25.0 percent of whole kernels
of milled rice and not more than 10.0
percent of whole or broken kernels of
long-grain rice or whole kernels of
medium-grain rice.

(4) “Mixed milled rice” shall consist
of milled rice which contains more than
25.0 percent of whole kernels of milled
rice and more than 10.0 percent of “other
types” as defined in paragraph (j) of this
section.

(5) “Second head milled rice” shall
consist of milled rice which, when deter-
mined in accordance with §§ 68.302 and
68.303, contairs:

(i) Not more than (a) 25.0 percent of
whole kernels, (b) 7.0 percent of broken
kernels removed by a 6 plate, (¢) 0.4 per-
cent of broken kernels removed by a 5
plate, and (d) 0.05 percent of broken
kernels passing through a 4 sieve (south-
ern production) ; or

(i) Not more than (a) 25.0 percent
of whole kernels, (b) 50.0 percent of
broken kernels passing through a 6%
sieve, and (¢) 10.0 percent of broken
kernels passing through a 6 sieve (west-
ern production).

(8) *“Screenings milled rice” shall con-
sist of milled rice which, when determined
in accordance with §§ 68.302 and 68.303,
contains:

(i) Not more than (a) 25.0 percent of
whole kemnels, (b) 10.0 percent of broken
kernels removed by a 5 plate, and (¢) 0.2
percent of broken kernels passing
through a 4 sieve (southern producton) ;
or

(il) Not more than (a) 25.0 percent of
whole kernels and (b) 15.0 percent of
broken kernels passing through a 5%
sieve: and more than (¢) 50.0 percent of
broken kernels passing through a 6%

sieve and (d) 10.0 percent of broken
kernels passing through a 6 sieve (west-
ern production).

(7) “Brewers milled rice” shall con-
sist of milled rice which, when deter-
mined in accordance with §§ 68.302 and
68.303, contains not more than 25.0 per-
cent of whole kernels and which does not
meet the kernel-size requirements for the
class Second Head Milled Rice or Screen-
ings Milled Rice.

(e) Damaged kernels. Whole or brokon
kernels of rice which are distinctly dis-
colored or damaged by water, insects,
heat, or any other means, and parboiled
kernels in nonparboiled rice. “Heat-dam-
aged kernels” (see paragraph (g) of this
section) shall not function as damaged
kernels .

(f) Foreign material. All matter other
than rice and seeds. Hulls, germs, and
bran which have separated from the
kernels of rice shall be considered foreign
madterial.

(g) Heat-damaged kernels. Whole or
broken kernels of rice which are mate-
rially discolored and damaged as a result
of heating and parboiled kernels in non-
parboiled rice which are as dark as, or
darker in color than, the interpretive line
for heat-damaged kernels.

(h) Milled rice. Whole or broken ker-
nels of rice (Oryza sativa) from which
the hulls and at least the outer bran lay-
ers and a part of the germs have been
removed; and which contain not more
than 10.0 percent of seeds, paddy ker-
nels, or foreign material, either singly or
combined.

(i) Objectionable seeds. Seeds other
than rice, except seeds of Echinochloa
crusgalli (commonly known as barnyard
grass, watergrass, and Japanese millet).

(j) Other types. (1) Whole kernels of :
(i) Long-grain rice in medium- or
short-grain rice and medium- or short-
grain rice in long-grain rice, (ii) me-
dium-grain rice in long- or short-grain
rice and long- or short-grain rice in
medium-grain rice, (iii) Short-grain rice
in long- or medium-grain rice and long-
or medium-grain rice in short-grain
rice, and (2) broken kernels of long-
grain rice in medium- or short-grain rice
and broken kernels of medium- or short-
grain rice in long-grain rice.

Nore: Broken kernels of medium-grain
rice in short-grain rice and broken kernels
of short-grain rice in medium-grain rice shall
not be considered other types.

(k) Paddy kernels. Whole or broken
unhulled kernels of rice, and whole or
broken kernels of brown rice. :

(1) Red rice. Whole or broken kernels
of rice on which there is an appreciable
amount of red bran.

(m) Seeds. Whole or broken seeds of
any plant other than rice.

(n) Types of rice. There are three
types of milled rice as follows:

Long grain.
Medium grain.
Short grain.

Types shall be based on the length/
width ratio of kernels of rice that are
unbroken and the width, thickness, and
shape of kernels that are broken as set
forth in the Rice Inspection Manual, GR
Instruction 918-2 (see § 68.308).
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(0) Ungelatinized kernels. Whole or
broken kernels of parboiled rice with dis-
tinet white or chalky areas due to incom-
plete gelatinization of the starch.

(p) Well-milled kernels. Whole or
broken kernels of rice from which the
hulls and practically all of the germs
and the bran layers have been removed.

Nore: This factor is determined on an
individual kernel basis and applies to the
special grade Undermilled milled rice only.

(q) Whole kernels. Unbroken kernels
of rice and broken kernels of rice which
are at least three-fourths of an unbroken
kernel.

(r) 5 plate. A laminated metal plate
0.142-inch thick, with a top lamina 0.051-
inch thick, perforated with rows of round
holes 0.0781 (5/64) inch in diameter,
5/32 inch from center to center, with
each row staggered in relation to the
adjacent rows, and a bottom Ilamina
0.091-inch thick, without perforations.

(8) 6 plate. A laminated metal plate
0.142-inch thick, with a top lamina 0.051~
inch thick, perforated with rows of round
holes 0.0938 (6/64) inch in diameter,
5/32 inch from center to center, with
each row staggered in relation to the
adjacent rows, and a bottom lamina
0.091-inch thick, without perforations.

(t) 2% sieve. A metal sieve 0.032-inch
thick, perforated with rows of round
holes 0.0391 (215/64) inch in diameter,
0.075-inch from center to center, with
each row staggered in relation to the
adjacent rows.

(u) 4 sieve. A metal sieve 0.032-inch
thick, perforated with rows of round
holes 0.0625 (4/64) inch in diameter, %
inch from center to center, with each row
staggered in relation to the adjacent
TOWS.

(v) § sieve. A metal sieve 0.032-inch
thick, perforated with rows of round
holes 0.0781 (5/64) inch in diameter,
5/32 inch from center to center, with

RULES AND REGULATIONS

each row staggered in relation to the
adjacent rows.

(w) 5Y% sieve. A metal sieve 0.032-inch
thick, perforated with rows of round
holes 0.0859 (5'5/64) inch in diameter,
9/64 inch from center to center, with
each row staggered in relation to the
adjacent rows.

(x) 6 sieve. A metal sieve 0.032-inch
thick, perforated with rows of round
holes 0.0938 (6/64) inch in diameter,
5/32 inch from center to center, with
each row staggered in relation to the
adjacent rows.

(y) 6% sieve. A metal sieve 0.032-inch
thick, perforated with rows of round
holes 0.1016 (6%,/64) inch in diameter,
5/32 inch from center to center, with
each row staggered in relation to the
adjacent rows.

(z) 30 sieve. A woven wire cloth sieve
having 0.0234-inch openings, with a wire
diameter of 0.0154 inch, and meeting the
specifications of American Society for
Testing and Materials Designation
E-11-61, as set forth in the Equipment
Manual, GR Instruction 916-6 (see
§ 68.308).

PRINCIPLES (GOVERNING APPLICATION OF
STANDARDS

§ 68.302 Basis of determination.

All determinations shall be on the
basis of the original sample. Mechanical
sizing of kernels shall be adjusted by
handpicking, as set forth in the Rice In-
spection Manual, GR Instruction 918-2
(see § 68.308), or by any method which
gives equivalent results.

§ 68.303 Broken kernels determination.

Broken kernels shall be determined by
the use of equipment and procedures set
forth in the Rice Inspection Manual, GR
Instruction 918-2 (see .§ 68.308), or by
any method which gives equivalent
results.

§ 63.304 Interpretive line samples,

Interpretive line samples showing the
official scoring line for factors that are
determined by visual observation shall ke
maintained by the Grain Division, Ag.
ricultural Marketing Service, US. De
partment of Agriculture, and shall be
available for reference in all inspectin
offices that inspect and grade rice,

§ 68.305 Milling requirements.

The degree of milling for milled rice
ie, “well milled,” “reasonably wel
milled,” and “lightly milled” shall he
equal to, or better than, that of the inter-
pretive line samples for such rice,

§ 68.306 Moisture.

Moisture content shall be determined
by the use of equipment and procedures
set forth in the Equipment Manual, GR
Instruction 916-6 (see § 68.308), or by
any method which gives equivalent
results.

§ 68.307 Percentages.

Percentages shall be determined on
the basis of weight and shall be rounded
off in accordance with instructions in the
Rice Inspection Manual, GR Instruction
918-2 (see § 68.308). Percentages shal
be stated in whole, tenth, and hundredth
percent to the nearest tenth or hundredth
percent.

§ 68.308 References.

The following publications are refer-
enced in these standards. Copies will be
made available, upon request, from the
Grain Division, Agricultural Markefing
Service, U.S. Department of Agriculture:

(a) Rice Inspection Manual, GR In-
struction 918-2, U.S. Department ,°f
Agriculture, Consumer and Marketing
Service.

(b) Equipment Manual, GR Instruc-
tion 916-6, U.S. Department of Agricul-
ture, Consumer and Marketing Service,

GRADE, GRADE REQUIREMENTS, AND GRADE DESIGNATIONS

§ 68.309 Grades and grade requirements for the cla
Rice, and Mixed-Milled Rice. (See also § 68.314.)

sses Long-Grain Milled Rice, Medium-Grain Milled Rice, Short-Grain Milled

Maximum limits of—

WO .

Seeds, heat~
damaged, and dy
kernels (singly or and

Chalky kernels ¢ Broken kernels

Grade combined) damaged Color 1 and millling requirements!
kernels Other
Heat~ (singly In long Inmedium Removed Removed Throngh types?
damaged  or com- grain or short Tatal by a § bya6 a6sieve?
Total kernels bined) rice grain rice plfaw : plate s
and objec-
tionsble
s
Number  Number
in 600 in 500
grams grams Percent  Percent  Percent  Percent Percent Percent Percent  Percent chall b
e 3% o T IR R N 2 1 0.5 L0 2.0 4.0 0.04 0. 0. 1.0 Shall be white or creamy and shal
well milled. 11 bo well
U.8. No.2............ 4 2 L5 2.0 4.0 7.0 .06 2 2 2.0 May be slightly gray and shall b ¥ A
milled. g 12
U.8. No.3............ 7 5 2.6 4.0 6.0 15.0 .1 .8 5 3.0 May be light gmf mill(ll s‘hah bo at Jeast
reasonably well milied. ol
Ui Noe o5l L 20 16 4.0 6.0 8.0 26.0 4 2.0 7 5.0 May be gm§ or sllxh}‘:)' roet :‘,};‘l‘[,;?“
at least reasonably well T
O NG . 30 2 16,0 10.0 10.0 35.0 = ¢ 3.0 1.0 10.0 Mgey be dn;k gray or rosy and shall L.
T at least lightly milled. 1 shall B¢
U.S. No. 6. ........... 76 7 $15.0 15.0 15.0 50.0 1.0 4.0 2.0 10.0 May be dark gray or rosy and sha!

.8, Sample grade. ...

wise of distinetly low quality.

U.8. S8ample grade shall be milled rice of any of these
6 Inclusive, (b) contains more than 15.0 percent of mofsture, (c) is musty, or sour,
(e) contains more than 0.1 percent of forelgn material, (f) cont: Xe

s live or

at least lightly milled.

+ 8. N6
classes which: (a) Does not meet the requiréments for any of the grades from U.8. No. 1to lK ;‘» .dr::,
or heating, (d) has any commercially objectionable 'fc"v'\ fq others

ad weevils or other fmovts, insect webbing, or fnsect refuse, or (&/

e

! For the special grade Parbofled milled rice soe § 68.314(c).
* Plates should be used for southern production rice and sleves should be used for
western production rice, but any device or method which gives equivalent results

may be used.

! These limits do not apply to the class Mixed Milled Rice.
4 For the special grade Undermilled milled rice see § 68.314(d). ved kernels
#Grade U,8. No. 6 shall contain not more than 6.0 percent of damnge
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0.1 percent, grades U.S. No. 3 and U.S.
No. 4 not more than 0.2 percent, and
grades U.S. No. 5 and U.S. No. 6 not more
than 0.5 percent of nonparboiled rice.
If the rice is: (1) Not distinctly colored
by the parboiling process, it shall be con-
sidered “Parboiled Light”; (2) distinctly
but not materially colored by the par-
boiling process, it shall be considered
“Parboiled”; (3) materially colored by
the parboiling process, it shall be consid-
ered “Parboiled Dark.” The color levels
for “Parboiled Light,” “Parboiled,” and
“Parboiled Dark” shall be in accordance
with the interpretive line samples for
parboiled rice.

Nore: The maximum limits for *“Chalky
kernels” and the ‘“Color requirements” in
§§ 68.309, 68.310, 68.311, and 68.312 are not
applicable to the special grade ‘“Parboiled
milled rice.”

(d) Undermilled milled rice. Under-
milled milled rice shall be milled rice
which is not equal to the milling require-
ments for “well milled,” “reasonably well
milled,” and “lightly milled” rice (see

RULES AND REGULATIONS

§ 68.305) . Grades U.S. No. 1 and U.S. No.
2 shall contain not more than 2.0 percent,
grades U.S. No. 3 and US. No. 4 not
more than 5.0 percent, grade U.S. No. 5
not more than 10.0 percent, and grade
U.S. No. 6 not more than 15.0 percent,
of well-milled kernels. Grade U.S. No. 5
shall contain not more than 10.0 percent
of red rice and damaged kernels (singly
or combined) and in no case more than
6.0 percent of damaged kernels.

Nore: The “Color and milling require-
ments” in §§ 68.309, 68.310, 68.311, and 68.312
are not applicable to the special grade "“Un-
dermilled milled rice.”

§ 68.315 Special grade designation.

The grade designation for coated,
granulated brewers, parboiled, or under-
milled milled rice shall include, following
the class, the word(s) “Coated,” “Granu-
lated,” “Parboiled Light,” “Parboiled,”
“Parboiled Dark,” or “Undermilled,” as
warranted, and all other information
prescribed in § 68.313.

The changes have been thoroughly
reviewed with the rice trade, including

farmers and dealers. Both groypy
strongly urge that the changes he made
effective as soon as possible. The 197
rice crop is almost ready for harvest and
should be marketed on the basis of the
revised standards which more ade
quately reflect the overall quality of the
product. Accordingly, under the admin-
istrative procedure provisions in 5 US(
553, it is found upon good cause that
further notice and other public procs-
dure with respect to the revision are
impracticable and contrary to the public
interest, and good cause is found for
making it effective less than 30 days after
publication in the FEDERAL REGISTER.
Effective date. The foregoing stand-
ards supersede the U.S. Standards for
Rough Rice, Brown Rice, and Milled Rice
as amended effective June 10, 1968, and
shall become effective July 1, 1972.

Done at Washington, D.C., on June 14,
1972.
E. L. PETERSON,
Administrator.

|FR Doc.72-9233 Filed 6-16-72;8:50 am]
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